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EXECUTIVE SUMMARY
1. Introduction
The Tripartite Summit of COMESA, EAC and SADC held in Kampala, Uganda on 22nd October,
2009 made a historic decision to establish a free trade area involving the 26 Member/Partner
States of the three RECs with the ultimate aim of creating a single regional market. In arriving at
this decision the Summit was guided by the goals and principles of the 1991 Abuja Treaty and
the Constitutive Act of 2000 establishing the African Union. In context of the Abuja Treaty,
African Economic Community is to be achieved through progressive consolidation of RECs: first
by removing all tariff and nontariff barriers over the period 2007-2017 and then establishing
common markets between 2017-2019 by introducing free movement of persons, the right of
residence and establishment. The RECs will thereafter merge into the African Common Market
between 2019 and 2023.
The CES Tripartite Summit directed the three RECs to undertake a study to develop and
recommend mechanisms and processes that would guide the formation of the Tripartite FTA.
The purpose of the study was in particular to:
• Propose the modalities and a roadmap for the establishment of the FTA, taking into
account the principle of variable geometry;
• Formulate a legal and institutional framework to underpin the FTA; and,
• Propose measures to facilitate the movement of business persons across the three RECs.

This study has undertaken a comparative analysis of the implementation of the policies and
programmes of COMESA, EAC and SADC to assess the conditions under which the CES
Tripartite FTA could be established. The findings of the analysis are summarized here, beginning
with the principles underlying the establishment of the CES Tripartite FTA and closing with a
proposal on the legal and institutional framework and a roadmap for the establishment of the
CES Tripartite FTA.
2. Principles Governing Establishment of the Tripartite FTA
The decision of the Tripartite Summit to establish an FTA derives from a firm belief on the
benefits of exploitation of an enlarged market for goods, services and investments for the benefit
of the people of the region. The overall objective of the CES Tripartite FTA is to deepen
economic integration of the three RECs through:
i.
ii.

Creation of a wider market through progressive elimination of all forms of barriers to
trade in goods and services; and through trade facilitation.
Facilitation of increased investment flows.
viii

iii.
iv.
v.
vi.
vii.

Improved production efficiency and value addition that in turn will enhance the
competitiveness of the region in world markets.
Development of cross-regional infrastructure.
Deepening of financial intermediation in the region through integration of financial and
capital markets.
Relaxation of movement of people across the member states, especially business persons
and service providers.
Strengthening of the region’s negotiating position in multilateral and bilateral trade
negotiations.

To achieve these objectives the establishment of the FTA should be guided by the following
principles:
i.

The Tripartite Agreement will not replace the treaties establishing COMESA, EAC and
SADC, but will draw on the foundations of the integration agreements of the three RECs.
Each of these organizations will continue to exist as independent entities until such time
the Member States agree to merge in accordance with the time frame of the establishment
of the AEC. The proposed agreement will not affect the terms and conditions of bilateral
agreements between the three RECs and other FTAs or countries.

ii.

The FTA should be comprehensive in scope and should cover trade in goods, services
and investments; and should cover important trade facilitating areas, particularly the
movement of business persons and infrastructure development. The Members to the FTA
should over time sequentially expand areas of cooperation. While this should be guided
by the existing areas of cooperation in COMESA, EAC and SADC, inclusion of areas not
covered in existing agreements should not be excluded from future areas of cooperation.

iii.

The FTA should be consistent with WTO provisions, including GATT Article XXIV and
GATS Article V. In this connection the FTA should build on the Members’ commitments
in the WTO.

iv.

The FTA will give due consideration to the different levels of development and capacity
of the Member States to comprehensive liberalization of trade in goods, services and
investments. The FTA should therefore incorporate provisions for flexibility in the
agreement, including variable geometry. To ensure flexibility in the implementation of
the FTA, the terms of the agreement should be subject to periodic review.

v.

The Member/Partner States will agree on modalities for rationalizing their membership in
other regional trade arrangements.

ix

3. Foundations of the Tripartite FTA
3.1

Trade Liberalization

Trade liberalization initiated by EAC in 2005 is at the last stages as Uganda and Tanzania are
expected to remove all tariffs on imports from Kenya by the end of December 2009. On the other
hand, 13 of 19 Member States of COMESA are already in the FTA, but DRC, Seychelles and
Ethiopia have failed to implement the regional trade liberalization program. Eritrea and Uganda
that have reduced tariffs on intra-COMESA trade by 80% could easily transition to the FTA. The
recently established customs union that is programmed to be fully operational in three years
should provide the impetus for all countries to remove all the remaining tariffs by the end of
2012. The move towards SADC FTA has progressed although Malawi, Mauritius and Zimbabwe
failed to meet the 2008 targets. The objective of a SADC FTA by 2012 is not beyond reach.
In establishing the Tripartite FTA, the countries participating in the three RECs will constitute
the critical mass in the process. The role of the Tripartite, through the Task Force at these initial
stages should be to support and catalyze the RECs to move progressively towards meeting their
FTA timelines and to cooperate in liberalizing trade between their members. As it is EAC plans
to be a full FTA by January 2010, while both SADC and COMESA are programmed to be full
FTAs by 2012. This likely convergence with the proposed establishment of the Tripartite FTA
provides an opportunity for the Tripartite Summit to forge ahead with the process of establishing
the FTA. It is therefore recommended that the coming into force of the Tripartite FTA should
coincide with the establishment FTA by the three RECs in 2012.
3.2

Trade Facilitation

The trade facilitation measures are aspects of policies that promote trade by removing
unnecessary impediments. These include measures that ensure simplified and harmonized trade
documentation and customs regulations and procedures that guarantee quick decisions within
and between customs control points. Other aspects relate to implementation of harmonized
standards and Sanitary and Phytosanitary (SPS) measures that facilitate trade and protect
consumers, animal and plant life and the environment as well.
3.2.1 TBT and SPS Measures
Standards, testing and certification procedures and health and safety requirements have potential
restrictive effects on international trade. The extent of cooperation in these areas varies across
the three RECs. In COMESA little progress has been made in this area; but a sub-committee on
standardization is developing a mechanism to harmonize standards while a legal framework to
improve the testing and certification of agricultural and food standards has been developed. The
Standards Committee is responsible for TBT and SPS issues in EAC and operates within the
framework of the Protocol on SQMT, the SQMT Act and the Customs Union Protocol
x

Regulations 2007. The SADC Trade Protocol through its annexes on TBT and SPS provides a
formal framework for cooperation on these issues; with TBT being administered under SQAM
and its institutions and SPS administered by the SADC SPC Coordinating Committee and the
respective National Committees.
The three RECs, under the Tripartite Taskforce, are currently cooperating in harmonizing TBT
and SPS measures. There is considerable effort to see to it that the measures are aligned to WTO
Agreements. It is proposed that the role of the Tripartite Task Force should include building of
capacity by adopting joint training programmes, sharing training facilities and coordination of
technical assistance. It should also monitor and evaluate measures being applied by Member/
Partner States in eliminating TBTs.
The legal framework introduced by the proposed Trade Protocol (Annex II) ensures that the
Tripartite TBT and SPS measures would be aligned to international best practice. The Protocol
proposes the establishment of TBT and SPS sub-committees made up of representatives of
member states to promote and oversee the implementation of commitments on the measures.
Any disputes arising from the implementation of thse measures will be addressed through an
arbitration mechanism proposed by the Protocol.
3.2.2 Non-Tariff Barriers
The negative impact of NTBs on regional trade is recognized in the legal instruments of
COMESA, EAC and SADC. Articles of 49 of COMESA Treaty, Article 75(5) of the EAC Treaty
and Article 6 of SADC Trade Protocol call for elimination of NTBs on intra-regional trade and
thereafter refrain from introducing new NTBs. Despite the pronouncements NTBs remain major
impediments to trade in the three RECs. In trying to address the problem each of the RECs has
put in place institutional mechanisms to identify report and monitor the elimination of NTBs.
The mechanisms developed by the RECs to eliminate NTBs have had little effect largely because
of resource constraints both at the national and regional level.
At the regional level a Tripartite Committee on Harmonization of NTBs (TCHN) has been
working on modalities to develop a common, comprehensive and holistic framework for
elimination of NTBs. It has reviewed the current processes, institutional arrangements and
documents on the mechanisms for eliminating NTBs. To address the problem, the Committee
has recommended the Partner/Member States should above all else comply with the respective
treaties and protocols on elimination of NTBs; and that the RECs should play a complimentary
role in the process.
The study agrees with this recommendation and in addition recommends that the role of TCHN
should be to mobilize resources to support and strengthen NMCs and RMCs and to disseminate
information on the activities of these committees and ensure international best practices are
employed in the elimination of NTBs.
xi

3.3

Customs Procedures

The customs procedures have been associated to delays in clearance of goods across the borders
and therefore, contribute to increasing cost of doing business. Studies have established that
Customs procedures contribute only to 25% of the delays. These delays are not only caused by
customs procedures, but also by factors related to multiple agencies operating in the border
points and inefficient systems. The study found that the RECs have ongoing modernization
programmes to simplify the customs procedures for the purpose of encouraging compliance and
trade facilitation. Nonetheless, cumbersome customs procedures continue to be major
impediments to trade in the region. It is therefore an area where the RECs need to cooperate and
build capacity to improve trade facilitation.
We recommended that the Tripartite Task Force and the Secretariat to be established should take
the lead in customs reforms, modernization and capacity building. The reforms should ensure
that the three RECs adopt and implement the objectives of the WCO/ ESA Post Clearance Audit
to secure and facilitate global trade. This framework of standards will facilitate trade in the
region by reducing or removing the cumbersome customs procedures and promoting seamless
movement of goods through secure international trade supply chains.
3.4

Rules of Origin (RoO)

The study establishes that COMESA and EAC RoO are largely similar in that both specify a
value addition requirement of 35% of ex-factory cost and that the value of materials imported
from third parties should not exist 60% of materials used in production. The difference is that for
COMESA a list of goods designated as of economic importance attracts a lower value addition
of 25 percent. The SADC RoO are more complicated and restrictive, for example they
characterized by product specific rules and double transformation requirements for textiles and
apparel.
It proposed that CES Tripartite FTA RoO should be modeled on a variant of the COMESA and
EAC RoO and should have the following elements:
i.
ii.

iii.
iv.

Value addition of 35% of ex-factory cost should apply uniformly across products;
Change in tariff heading should apply to majority of products; but wholly obtained
criteria may apply to agricultural products and scrap and waste products; and, technical
specification may apply to chapters 27;
10% de minimis should apply without exceptions; and;
Full cumulation of regional products should apply without exception.

The proposed the Rules of Origin are provided in Chapter 3 of the Draft Tripartite Trade
Protocol (Annex II) that is to be negotiated. It is proposed that a Sub-Committee on RoO be
established to oversee the implementation of the RoO.
xii

3.5

Movement of Business Persons

The free movement of persons is entrenched by Article 164 of COMESA Treaty, Article 104 of
EAC Treaty and Article 5(2d) of SADC Treaty. A protocol on free movement of persons was
adopted in May 2001 by the COMESA Summit, but so far only Kenya, Rwanda, Burundi and
Zimbabwe have ratified it. The EAC has introduced a regional passport under which East
African can be issued with six months multiple visas. Procedures for issuance of entry/work
permits have been harmonized, but Partner States have not fully complied. A protocol on the
movement of persons has been developed as a component of the EAC Common Market Protocol
that is currently being negotiated. In SADC the protocol is for the purpose of harmonizing
national laws. The right of establishment continues to be subject to national laws.
The CES Tripartite FTA would introduce a protocol that explicitly provides for free movement
of business persons and professionals and recognize regional passports. A model of such a
protocol on the free movement of business persons is annexed to this report (Annex III). Under
this protocol, business persons, service providers, corporate executives and employees and
professionals would qualify, while job seekers and those seeking residence would not. It is
recommended that a timeframe agreed under which the Tripartite FTA will allow free movement
of persons, including the right of residence and establishment.
4. Institutional Arrangements for the Tripartite FTA
4.1

Legal framework

It is recommended that the CES Tripartite FTA be established as a distinct international
organization with clear objectives and institutional structures and be clothed with all attributes of
legal personality. There are two options to achieve this: through an agreement between the three
RECs or among Member/Partner States.
The treaties establishing the three RECs as international organizations, give them adequate legal
mandate to enter into international agreements with similar organizations. On the basis of this
mandate, these RECs could conclude an international agreement between themselves,
establishing the CES Tripartite FTA that would be binding to their respective Member/Partner
States. This would lead to faster establishment of the FTA within the period recommended and
envisaged in this study.
The Member/Partner States could similarly establish the CES Tripartite FTA by a Treaty among
them. This approach will require detailed negotiations of the treaty, followed by signature and
ratification as and when agreement on the treaty text is reached. Experience has shown that to
negotiate such an international legal instrument is time consuming and the ratification process
could be lengthy thereby delaying the entry into force of such treaties. It is unlikely that the CES
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Tripartite FTA can be established within the time frame recommended herein if this option is
adopted.
This study therefore recommends the first option for establishing the CES Tripartite FTA.
4.2

Institutional and Administrative Structure of the Tripartite FTA

The CES Tripartite FTA should, initially, be at the level of integration envisaged and spelt out in
the Draft Trade Protocol annexed (Annex II) to the proposed Treaty establishing the Tripartite
FTA (Annex I). The objectives of the Protocol should be achieved and implemented by the CES
Tripartite FTA through its own institutional and administrative structure independent of the three
RECs.
It is recommended that institutional and administrative framework of the CES Tripartite FTA
should revolve around three organs. These will comprise the Tripartite Summit of Heads of
State/ Government to provide overall direction and impetus, the Council of Ministers to
formulate policy and monitor its implementation, and Sectoral Ministers to provide policy focus
on critical sectors of the FTA.
An autonomous CES Tripartite Secretariat should be established and be given the legal authority
to initiate policy, coordinate policy implementation and administer the FTA through its own
institutional machinery. The structure of the Secretariat should include operational directorates/
departments responsible for spearheading the attainment of the objectives set out in the proposed
Trade Protocol. Prior to the full establishment of the FTA, the chief executives of the three RECs
should constitute the Interim Tripartite Secretariat to ensure efficient coordination of the CES
Tripartite FTA issues pending the establishment of the autonomous Secretariat. This Secretariat
should be fully functional within one year of the entry into force of the instrument establishing
the CES Tripartite FTA.
4.3

Dispute Settlement Mechanism

Disputes arising from the implementation of the CES Tripartite FTA could be resolved through a
variety of known procedures, including amicable settlement or by actions taken under existing
domestic or regional courts. We are, however, of the opinion that dispute resolution mechanisms
in the domestic and regional courts are inadequate. It is therefore proposed that a Tripartite FTA
mechanism should be established. The mechanism should be business-oriented, capable of
expeditiously resolving disputes.
We recommend that upon the entry into force of the legal instrument establishing the CES
Tripartite FTA, a judicial body with a mandate and authority to resolve disputes arising from the
implementation of the Trade Protocol should be set up. That body should preferably be an
institutional arbitration organ whose decisions should be binding.
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5. The Roadmap for the Tripartite FTA
This study recommends that negotiations for the establishment of the CES Tripartite FTA begin
in January 2010 and concluded by the end of 2011. The roadmap to achieve this objective
requires decisions and activities outlined as follows:
1.

The first decision to be made is whether the FTA will be established by an agreement
between the three RECs or between the Member/Partner States. This should be arrived at
through consultations to be held by the RECs and the Member/Partner States between
January and June 2010.

2.

Once the type of agreement to be negotiated and modalities for negotiations are agreed,
negotiations should be undertaken between July 2010 and June 2011.

3.

If the agreement will be negotiated by Member/Partner States, it will go through the
ratification process between July 2011 and December 2011. However, if the agreement is
negotiated by the RECs, it will be publicized throughout the Partner/Member States over
the same period.

4.

The Agreement Establishing the CES Tripartite FTA will come into force on the 1st of
January 2012.

5.

The Interim Tripartite FTA Secretariat will, between January 2012 and December 2012,
put in place the structures for the FTA Secretariat.

6.

The autonomous CES Tripartite FTA Secretariat should be in place by January 2013.
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1. INTRODUCTION
1.1

Background

Free trade agreements (FTAs) are not recent, the early ones having been established in
Europe as far back as the 18th Century. These trade arrangements are first and foremost
established for economic reasons, particularly to promote trade between contracting
parties. However, the European Coal and Steel Community, the precursor to the
European Union was established in 1951 with the objective of pooling the use of
common resources and to reintegrate Germany in the world economy while ensuring
security to its neighbours. More generally as trading arrangements develop, regional
integration is deepened by extending cooperation to other areas, including non-economic
issues.
In Africa the oldest Regional Economic Communities (RECs), the Southern African
Customs Union (SACU) and the old East African Community (EAC) were formed during
the early part of the 20th century. They were established largely to ease the
administration of the affected countries by the British colonial administrations; and to
facilitate effective collection and distribution of customs and excise revenues in the
territories. In contrast to most current trading arrangements these RECs were deep
integrations. For example, EAC had a common currency; free movement of goods,
capital and services; and, free movement of people, including the right of residence and
establishment. Co-operation in sectoral areas was deep in that there was joint
administration of customs, transport, communications and other common services.
Similarly, SACU to date operates a common customs regime with a revenue distribution
formula as a mechanism redistributing the benefits from the customs union.
At independence many Africa countries joined RECs that had been established primarily
for defensive purposes and mostly as bulwark against domination by the colonial powers.
The objectives of these RECs were to diversify away from exports of raw materials;
expand regional markets to achieve economies for scale; promote industrial development;
and, to serve as a first step towards political federation. Regional integration schemes
therefore emphasized import substitution industrialization (ISI) policies that were typified
by the protection of industries through high tariff and non-tariff barriers and regional
distribution of industries.
It is now largely acknowledged that because of poor planning and implementation of
regional policies the earlier RECs failed to increase intra-regional trade, reduce trade
imbalance between developed and developing countries and to promote industrialization.
Some of the specific reasons behind these failures include: absence of meaningful
preferential trading between the member countries; disagreements over distribution of
benefits and industries; and, negative effects of protection on industrial development.
1

These difficulties led to the rethinking of regional cooperation and integration in Africa.
Starting with the 1980 Lagos Plan of Action (LPA) and the Abuja Treaty of 1990
advocated for deepening of regional integration among African countries with a view to
establishing an African Economic Community (AEC). The Abuja Treaty recommended a
programmatic approach to regional integration that involved rationalization of RECs to
address the problem of multiple memberships. It was proposed that weak and ineffective
RECs be dissolved or merged to create five sub-regional blocs representing North Africa,
West Africa, Central Africa, East Africa and Southern Africa as the first step to the
establishment of the African Economic Community and eventually a United States of
Africa.
In the context of the spirit of the Abuja Treaty, the Organization of African Unity (OAU)
was transformed to African Union (AU) and the New Partnership for African
Development was established to promote economic development in Africa. There has
however, been little success in the rationalization of regional groupings as they have
continued to proliferate. Only four (4) of the current 14 RECs in Sub-Saharan Africa
(SSA) existed before 1980 and the majority of African countries belong to two or more
regional groupings.
The explosion of RTAs is not confined to Africa, but has become a worldwide
phenomenon. There are currently over 200 regional trade arrangements which are six
times the number of such arrangements 20 years ago. Of interest is that the EU and USA
are at the forefront in the proliferation of these FTAs. The European alone is involved in
24 FTAs with individual countries and other RECs; and the USA has signed and is
currently involved in 8 free trade agreements. In Africa some countries are benefiting
from unilateral trade arrangements under the General System of Preferences (GSP) with
the EU under everything but arms (EBA) and the African Growth and Opportunity Act
(AGOA) with the US. Some countries are also participating in bilateral reciprocal trade
arrangements such as the FTAs between the EU and Egypt and South Africa; the
Economic Partnership Agreement (EPAs) being negotiated between the EU and 5
African RECs; and, the FTA between the US and SACU. The sudden surge in FTAs is
motivated by strategic need by nations and trading blocs to advance their own interests
and to lock in certain key markets, especially in the face of the delayed conclusion of the
WTO Doha Development Round trade negotiations.
The increased involvement by the developed economies in FTAs and the failure of earlier
RECs in Africa has introduced a new type of regionalism that is characterized by liberal
trade and investments policies; increased co-operation in development of regional
infrastructure and trade facilitation policies. This open regionalism has been motivated by
the general shift toward export-oriented trade policies; collapse of communism that led to
new geopolitical realignments; and, greater desire for enhanced collective bargaining
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power by the poor countries in light of the apparent failure of multilateralism; and, the
difficulties in penetrating developed country markets.
It is important to recollect that the Lagos Plan of Action proposed that the African
Economic Community would be achieved in several stages: starting with preferential
trade areas and each grouping progressing to an FTA then a common market; and that in
the end the regional common markets would merge to form the African Economic
Community. Although this has seemingly been a mirage over the years, the merger of
COMESA, EAC and SADC (CES) into a single FTA would be significant step in that
direction. It would set a precedent that could form the basis for other African RECs to
emulate.
1.2

COMESA/EAC/SADC Tripartite Framework

In recent years, CES have cooperated in the coordination and harmonization of policies
through a Tripartite Task Force (TTF) made up of officials of the Secretariats of the three
RECs. In the context of this framework progress has been made in harmonization of the
rules of origin, simplification of customs procedures and documentation, rationalization
of COMESA and SADC bond guarantee schemes, development of customs training and
capacity building programmes, development of an inventory of harmonized standards,
coordination of competition policies and institutional frameworks, identification, removal
and monitoring of non-tariff barriers (NTBs) and establishment of one-stop border posts.
The meetings and resolutions reached by officials of the three Secretariats, the Tripartite
Task Force, have been without the benefit of an institutional and legal framework that is
necessary to formalize the decisions.
In an effort to strengthen cooperation by CES the TTF proposed in 2007 that a meeting of
a Tripartite Summit of Heads of State and Government of the three RECs be held to
provide guidance on the matter. The proposal was taken up by the RECs and after
approval by their respective Summits, the first Tripartite Summit was held in Kampala,
Uganda on 22nd October 2008. In itself the meeting was historic, as it was one of the first
meetings by a group of RECs with the aim of advancing cooperation and coordination of
their policies.
After reviewing progress on the implementation of Tripartite programmes in trade,
customs and economic liberalization the Tripartite Summit reached an agreement on the
key areas of cooperation by the three RECs. More specifically, the Tripartite Summit
approved the establishment of a FTA involving all the Member/Partner States of the three
RECs with the ultimate aim of establishing a single customs union. The Summit also
approved the establishment of legal and institutional arrangements that would drive the
regional cooperation as follows:
3

• Tripartite Summit of Heads of State and Government that shall sit once every two
years
• Tripartite Council of Ministers that shall sit once every two years
• Tripartite Sectoral Ministerial Committee on Trade, Finance, Customs, Economic
matters and Home/Internal Affairs that shall sit at least once a year
• Tripartite Sectoral Ministerial Committee on Infrastructure that shall sit at least
once a year
• Tripartite Sectoral Ministerial Committee on Legal Affairs that shall sit at least
once a year
• Tripartite Committee of Senior Officials and Experts that shall sit at least once a
year
• Tripartite Task Force of the Secretariats of the three RECs that will meet at least
twice a year
In addition, the Summit mandated the Council of Ministers to establish any other
Ministerial Committee. The Tripartite Summit agreed that extraordinary meetings of the
Summit and the Council may be held as and when necessary.
The Tripartite Summit also directed the Chairpersons of the respective REC’s Council of
Ministers to:
i) Consider, approve and sign the Memorandum of Understanding on inter-regional
cooperation and integration.
ii) Ensure that the RECs develop joint programmes that enhance cooperation and
deepen coordination in industrial and competition policies, financial and payment
systems, and development of capital markets and commodity exchanges.

iii) Ensure that the Secretariats participate, coordinate and harmonize positions on
EPAs negotiations and other multilateral negotiations, including WTO.
The Tripartite Summit agreed on joint implementation of regional infrastructure projects
and programmes. In this connection, the Tripartite Summit launched the Joint
Competition Authority on Air Transport Liberalization and directed the three RECs to
ensure implementation of a single and seamless upper airspace within a year. It also
directed the three RECs to coordinate and harmonize their Regional Transport Master
Plans, Regional Energy Master Plans and Regional Energy Priority Investment Plans;
develop joint programme and policy on ICT; and to develop joint financing and
implementation mechanisms for infrastructure within a year.
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1.3

Justification and Objectives of the Study

The purpose of this study is to analyze and recommend policy changes required to
promote trade between the 26 countries of the three RECs that would be party to the
proposed CES Tripartite FTA. It will address the issue of multiple and overlapping
membership and the harmonization and coordination of regional trade policies, including
the free movement of business persons. This would contribute to the Pan-African goal of
establishing the African Economic Community.
In line with the directive of the Tripartite Summit the overall objective of the study is to
develop and recommend mechanisms and processes that would guide the formation of a
CES Tripartite FTA. The study will in particular:
i) Propose the modalities and a roadmap for the establishment of the FTA, taking
into account the principle of variable geometry.
ii) Formulate a legal and institutional framework to underpin the FTA.
iii) Propose measures to facilitate the movement of business persons across the three
RECs.

To assist in designing the trade regime for the FTA, the study was expected to undertake
an analysis of the following keys issues:
I. Trade (tariff) Liberalization
i.

ii.

iii.

iv.

Examine the existing tariff liberalization schedules of the three RECs,
highlighting the current state of tariff reductions; outstanding tariff
elimination schedules as well as the exclusion lists.
Determine the extent to which there still exist tariff barriers to intra-REC
trade; and to recommend approaches towards their elimination in the context
of the proposed FTA.
Undertake an analysis of the domestic/regional sensitivity and the treatment of
sensitive products in order to assess the potential tariff dismantling difficulties
that may be expected and areas where potential gains can be derived from
tariff liberalization. Aware that all Members of the EAC belong to either
COMESA or SADC, the study should also give particular attention to the
specific sensitivities of countries that do not have dual membership of
COMESA or SADC.
Provide insight on Member/Partner States’ extra-regional tariff liberalization
commitments in order to determine the potential preference margins of the
envisaged FTA.
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v.

Recommend a tariff elimination process, taking into account World Trade
Organization (WTO) principles on free trade agreements.

II. Rules of Origin
i.
ii.

iii.

Examine current rules of origin of the 3 RECs.
Examine extra-regional regimes such as the African Growth and Opportunity
Act (AGOA) rules of origin as well as the current negotiations on rules of
origin in the context of the Economic Partnership Agreement (EPA)
negotiations).
Propose rules of origin that will apply in the single FTA that will promote
trade between countries in the FTA.

III. Trade Facilitation
i.

Standards: technical barriers to trade (TBT) & sanitary and phyto-sanitary (SPS)
measures
• Assess the state of TBT and SPS measures in the three RECs with a
view to determining how best to align the practices between the 3
RECs and also with international best practice.
• Make recommendations on the legal framework necessary to ensure
compliance with agreed standards and conformity assessment
procedures in the three RECs.

ii.

Non-Tariff Barriers
• Examine existing measures and mechanisms being applied by the
RECs and propose a harmonized framework for handling NTBs in the
FTA.

IV. Customs Procedures
i.

ii.

Examine existing customs procedures including initiatives so far taken by the
Tripartite Task Force and propose a harmonization approach for inclusion in
the FTA Framework.
Benchmark the harmonized procedures to international best practices.

V. Movement of Businesspersons
i.
ii.

Examine existing programmes of the 3 RECs on the free movement of
businesspersons.
Examine programmes of other RECs on the movement of business persons.
6

iii.

Identify and recommend measures to facilitate movement of business persons
in the FTA.
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VI. Legal an Institutional Framework to Underpin the FTA
i.
ii.

Examine existing legal and institutional regimes of the 3 RECs.
Make recommendations on the appropriate legal and institutional mechanisms
necessary for effective administration and monitoring of the FTA, including
the role of the national and regional institutions and dispute settlement
mechanism.

VII. The Roadmap
i.

1.4

Develop a roadmap of activities and timeframes leading to the implementation
of the FTA.
Methodology

This study was undertaken through desk research and stakeholder consultations. Because
of time limitations stakeholder consultations were confined to discussions and interviews
with senior officials of the three Secretariats.
The purpose of desk research was to identify key documents and to determine the
information and data relevant to the study. An important activity in this respect was the
review of literature on the international best practices on trade liberalization, the rules of
origin, TBT and SPS measures, customs procedures and free movement of people. Apart
from analyzing data and documents on the three RECs, documents on the experiences of
the major FTAs such NAFTA, ANDEAN, ASEAN, EFTA, EU, CARICOM were
reviewed for comparative analysis and especially to ensure that the recommendations of
the study aligned with international best practise.
The desk research was followed by consultations with the Secretariats to clarify issues
identified at the desk research stage and to obtain more data and documents. The
consultants visited the EAC on 6-7 May, SADC on 17-20 May and COMESA on 26-28
May 2009. The draft report of the study was presented at a meeting of the Tripartite
Trade and Customs Committee held in Johannesburg on 25-26 June 2009. This report has
taken into account the comments received from the Committee.
Several limitations faced this study. One is that stakeholder consultations were limited to
the officials of the Secretariats. While these officials may have their own views on the
Tripartite FTA the views would not fully reflect those of the Member/ Partner States. The
consultations concentrated on the efficacy of regional policies and clarifications of issues
pertinent to the study. The limited number of days spent on consultations in the RECs
also means that the consultants were unable to get sufficient data and information
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required for the study. The most affected areas on this aspect are free movement of
persons, trade liberalization, trade facilitation measures and customs procedures.

2. OVERVIEW OF REGIONAL INTEGRATION
Regional trade arrangements are negotiated with the primary objective of increasing trade
in goods and services between the participating countries. The simplest of these
arrangements is Preferential Trade Area (PTA) in which a bloc of countries agree to offer
more preferential trading terms (e.g. lower tariffs) to one another vis-à-vis third parties.
When this is extended to total removal of tariffs on intra-bloc trade, a free trade area is
created. The more advanced RTAs are the customs unions, common markets and
monetary and economic unions.
In practice FTAs are reached after complex negotiation processes involving, but not
limited to the following issues:
•

Tariff reduction, including schedules of implementing the tariff reductions;
product exemptions and exclusions; and, external MFN tariffs.

•

Rules of Origin

•

Trade facilitation measures

•

Customs administration

Other areas often negotiated although usually not important for the functioning of FTAs
to are policies on competition and investments; and cooperation in the productive sectors
of the economy, such as industry, agriculture, transport, communications, health and so
on. Negotiations may also include policies on monetary and financial sectors, including
foreign exchange rates.
The process of negotiating RTAs is costly in terms of financial and human resources
expended to the process and eventually in the implementation of the agreements reached.
This is especially true where an agreement leads to loss of sovereignty in some policy
areas. It is therefore imperative that for participating states the benefits of integration are
perceived to outweigh any costs that may arise.
Some of the benefits and costs regional integration are summarized below.
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2.1

The Gains from Integration

2.1.1 Enlargement of Regional Markets
The rationale for integration by developing countries is grounded on the argument that
their markets are too small and fragmented to exploit economies of scale. Regional
integration by increasing the size of the market encourages firms to raise productivity and
promotes competition that would lower production costs within the region. The net result
would be higher output at lower prices that in turn would promote increased intraregional trade and enable regional exports to be competitive in international markets.
In the first instance the removal of tariff and non-tariff barriers to trade between the
participating parties leads to trade creation within the region. As regional markets open
up lower border prices and reduced transaction costs will increase demand for products
from the region at the expense of those from third parties. Furthermore, lower prices and
enhanced availability of a greater variety of products from the wider market will improve
welfare gains for the consumers. Trade is therefore not only increased (created), but
consumer welfare is improved by intra-regional trade liberalization.
2.1.2 Increased Investments
Regional integration increases the size of the region as an investment area which would
lead to higher investments through increased competition arising from enlarged markets
and the exploitation of economies of scale. As national policies are anchored to regional
policies this will enhance credibility of policies that in turn will stimulate investments by
attracting regional and foreign direct investments. This is especially the case where steps
are taken to develop FTAs as common investment areas supported by convergence of
policies on competition, taxation, company laws, investment codes and immigration; and
enhanced macroeconomic stability.
Similarly, as investments rise competitive forces and technical progress will be further
stimulated in a process that will lead to enhanced exploitation of economies of scale and
higher productivity. This will ultimately contribute to increased output, employment and
economic growth. It has to be said however that for all these to be achieved regional
policies must be sustainable and credible.
2.1.3 Collective Bargaining (“Voice”) Power
One of the consequences of integration by African countries has been to improve their
collective voice and bargaining power in the international arena. This has been the case
with respect to issues addressed at the United Nations and other international institutions;
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including multilateral and bilateral trade negotiations such as the Doha Round of WTO
negotiations and the Economic Partnership Agreements (EPAs).
2.2 Potential Losses from Integration
2.2.1 Trade Diversion
While regional trade liberalization increases intra-regional trade it is also likely that it
could “divert” trade and undermine the future of the integration. This happens when
imports from the region to substitute for cheaper products from outside the region, thus
raising costs to the local consumers and producers. However, it has been established that
in general “trade creation” effects are larger than “trade diversion” effects. The problem
can also be mitigated through open regionalism that encourages lower external tariffs on
imports from third parties.
Unlike customs unions countries engaged in FTAs do not have common trade policies
and trade could be deflected to the partners with the lowest tariffs with third parties. To
avoid this problem rules of origin are used to differentiate goods originating in a partner
state from those from third party sources.1 Similarly, in the absence of harmonized tax
policies, a race to the bottom in tax reduction could arise as countries lower taxes as a
means of increasing their share of regional trade. This explains why cooperation in
monetary and fiscal policies happen at the earlier stages of regional integration.
2.2.2 Loss of Tariff Revenue
In most developing countries trade taxes represent a large share of tax revenues. The
removal of tariffs on intra-regional trade that accompanies the formation of FTAs will
directly reduce trade related tax revenues for some members. The tax reduction can occur
indirectly as the source of imports switch from third parties that usually face higher tariffs
to regional sources of goods that face lower or no taxes. This problem becomes acute
where governments have limited alternative sources of revenue and governments have to
switch to costly and regressive taxes to make up for the losses.
While simulations of the revenue effects of FTAs usually establish substantial losses, this
has not been found to be the case in practice. The potential loss of revenue has motivated
countries to increase tax effort in alternative sources of revenue, especially consumption
taxes.

1

Indirect trade deflection is also a possibility. This is a situation where a partner can supply the other
partner with locally produced goods, but meet its own requirements with cheaper imports from third
parties.
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2.2.3 Adjustment Costs
Increased competition associated with tariff liberalization is likely to benefit the most
competitive firms and will lead to redistribution of industries to the most developed
members. This dislocation of industries will lead to unemployment and loss of output in
the affected countries. However, the long term gains from competition and exploitation of
economies of scale through increased welfare gains and economic growth will always
outweigh short term losses.
To avert political resistance to reforms it is usually prudent to introduce measures to
ameliorate adjustment costs when designing regional trade liberalization programmes.
These measures include the application of variable geometry in the implementation of
trade liberalization and fiscal compensation as practiced in SACU.
2.3 Other Areas of Development Cooperation
In almost all RECs in Africa, areas of regional cooperation have extended beyond trade
matters to include other sectors considered important for regional economic
development2. Similarly, apart from administrative structures (the Secretariats), other
regional institutions that are seen as necessary to facilitate trade and development have
been established. These have included courts of justices, legislative assemblies and
financial institutions3.
Some of the areas and sectors that have been at the centre of regional cooperation are:
•

Monetary and fiscal policies: where efforts have centered on the establishment
of macroeconomic convergence necessary to built credibility for economic
reforms. The extension of cooperation to this area is seen as important to establish
collective commitment to policy reform agenda and to signal commitment to
reforms by each Member/Partner State. This is because macroeconomic stability
has positive effects on prices and inflows of portfolio capital and direct foreign
investments.

•

Transport and communications: the objective of cooperating in these sectors is
to reduce distances between markets in the participating countries so as to reduce
the cost of trading and increase the volume of intra-regional trade.

2

This not unusual as the European Union started as European Coal and Steel Community (ECSC)
whose objective was to promote cooperation in the use of coal and steel for the reconstruction Europe
after World War II; and to lock-in Germany to the development of Europe and to minimise future
wars.
3

Financial institutions that have been established include development and investment banks,
reinsurance and trade insurance companies.
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•

Immigration and movement of persons: intra-regional trade in goods and
services requires free movement of persons. In many RECs this point has been
recognized and agreements have been reached on entry requirements, visas fees
and work permits.

•

Agriculture and natural resources: Africa is well endowed with natural
resources yet most countries remain poor and famines and hunger are perennial
occurrences. Areas of cooperation in these areas include food security,
agricultural research to raise productivity, control of trans-boundary plant and
animal diseases and development of dry-lands.

•

Industrial development: earlier RECs relied on import substitution
industrialization that placed emphasis industrial development through protection
and distribution of industries4. This policy failed and current RECs follow the
policy of open regionalism that encourages competition and cooperation in the
formulation of investment policies to promote industrial development.

•

Education: many African countries either because of colonial origins or other
historical circumstances have diverse languages and educational systems. The
expansion of regional trade and investment requires that as free movement of
people rise they are able to communicate effectively and that their skills and
qualifications are transferable and acceptable across countries. Regional
cooperation in the education sector is thus important and should target
harmonization and standardization of education systems and professional
qualifications.

•

Energy: most of Africa is short of power, yet it is well endowed with enormous
unexploited energy potential. This has encouraged recent efforts by RECs to
enhance cooperation in the development and pooling electric power. This is
timely since the cost of power is one of the leading contributors to poor economic
performance and competitiveness in Africa.

•

Defence and Security: While the RECs are mainly concerned with promotion of
intra-regional trade and investments, it has increasingly become evident that these
objectives cannot be achieved in an atmosphere of instability. As political and
social conflicts spill across boundaries and begin to threaten the survival of some
African countries, RTAs have started to address regional security issues. Regional
agreements have been revised or introduced to incorporate protocols on common
defense or mutual military assistance policies that aim to reduce the risk of
conflicts, build trust and raise cost of war.

4

Distribution of industries was meant to promote the distribution of benefits of integration among the
participating nations.
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In general, the non-trade related areas of regional cooperation ultimately have the effect
of promoting trade and development. Incorporation of these areas in trade agreements is
considered as important as those areas that directly target to promote regional trade. This
clearly informed the Tripartite Summit directives on the non-trade related areas of
cooperation by COMESA, EAC and SADC.
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3. ECONOMIC INTEGRATION IN CES
3.1

Introduction

The CES Tripartite FTA would comprise two of the largest RECs in the world5, namely
COMESA and SADC and therefore would be the largest regional trade arrangement. In
total the membership of the three RECs would be 26 countries, making up about 50% of
African countries and close to 60% of Africa’s population and GDP. The Tripartite FTA
would therefore at a stroke create the largest market in Africa.
In terms of geography the region straddles Mediterranean Sea, Indian Ocean and Pacific
Ocean. Although many countries of the FTA would be landlocked, membership to the
REC would provide improved access to seaports. This will improve transport and
communications in the region that is essential for development.
Over the last decade the economic performance in the three RECs has been above world
average. This is given credence by the 2008 performance (Table 1) in which the annual
average growth is above 5 percent in all the RECs despite worldwide recession.
Moreover, while lower growth is projected in SSA over the next two years, growth will
be higher in the region except SADC that is influenced by the expected negative growth
in South Africa the largest economy in SADC.
Table 1: Selected Economic Indicators of CES (2008)
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INDICATOR/REGION

EAC

SADC

COMESA

SSA

Real GDP Growth (%)

5.8

5.1

8.6

5.5

Real Per Capita GDP (US $)

400

1135

355

684

Consumer Prices (% annual average
change)

11.2

11.6

14.2

11.6

Overall Fiscal Balance ( % of GDP)

-3.9

0.6

1.7

1.3

Trade Balance (% of GDP)

-14.9

6.0

11.0

8.6

Current Account (% of GDP)

-7.0

-4.9

-2.1

1.0

REER (Annual average 2000=100)

106.1

103.4

134.5

117.3

In terms of the number of countries that are members of each REC.
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External Debt (% of GDP)

18.6

8.1

18.0

10.2

Reserves (months of imports)

4.1

4.1

3.5

5.3

Source: IMF (2009)
Notwithstanding the good economic performance many countries of the region remain
among the poorest countries in the world. As shown by Table 1, real per capita incomes
of EAC and COMESA are relatively low and below the SSA average. The SADC subregion has higher real per capita GDP because a majority of its members have graduated
to middle income economies.
It is also evident that the economies of the region have experienced stable
macroeconomic environment as indicated by:
• Moderate inflation in all the RECs;
• Fiscal surplus in 2008 (except for EAC), though expected to turn to deficits in
2009;
• Favourable external sector with positive trade balance, generally low current
account deficits and high levels of foreign exchange reserves (over 3.5 months of
imports);
• Competitive and stable exchange rates (with the exception of COMESA); and,
• Sustainable external debt position in all the regions.
The strong macroeconomic performance of the region provides appropriate conditions for
long term economic growth. Furthermore, convergence of macroeconomic variables
would also provide a good climate for economic cooperation, including negotiation for
the Tripartite FTA in the region.
A review of the status of cooperation in CES is provided below. This includes a brief
history of each of the RECs and the performance of the integration arrangements. This is
followed by an analysis of the problem of overlapping memberships and the implication
for the establishment of the CES Tripartite FTA.
3.2

Common Market for Eastern and Southern Africa

The COMESA started out as a PTA in 1984 and become an FTA in 2000. At some point
it had 23 members, but currently 14 of its 19 members participate in the FTA. The
COMESA customs union was launched on 8 June 2009 in Victoria Falls, Zimbabwe. It is
programmed to become a common market in 2014.
The institutional structures of COMESA are well developed. The Authority of Heads of
State and Government is the supreme policy organ, responsible for policy formulation
16

and directing and control of the performance of executive functions; including the
achievements of the objectives of COMESA. The Authority arrives at its decisions by
consensus. The Council of Ministers is the second highest policy organ of COMESA and
makes decisions on projects and programmes and reviews the financial and
administrative matters of COMESA. The other policy making organs are the Court of
Justice and the Committee of Central Bank Governors. The function of the Court of
Justice is to adjudicate matters referred to it, including disputes between Member States;
and interprets the provisions of the Treaty. The Court is independent of the Authority and
the Council and its decisions are binding and final. COMESA also established the Africa
Trade Insurance Agency (ATIA) that provides investments and credit risk insurance as a
way of promoting the availability of affordable financial resources necessary for private
sector development.
The Inter-Governmental Committee, Technical Committees and the Secretariat are the
non-policy making organs. The Secretariat provides technical support and advisory
services to the Member States. It does not originate policy and rarely implements policies
and programmes. Policy formulation and implementation is therefore the prerogative of
the Member States.
Several institutions have been created to promote development in the region. These are
the PTA Bank, PTA Clearing House, PTA Reinsurance Company and the Leather
Institute. The PTA Bank is a development finance institutions that provides long term
finance to the private sector. The PTA Re-Insurance, like the PTA Bank is active and
successful. The PTA Clearing House has essentially lost its purpose as it was established
in the era of foreign exchange shortages to assist Member States with foreign exchange
constraints. It was expected to promote intra-regional trade by clearing the net balances
in foreign exchange, thus encouraging invoicing of exports in local currencies. The
advent of liberal foreign exchange regimes has obviated this need. Its current mandate is
to develop a regional payments and settlement mechanism. Other institutions are the
Regional Investment Agency (RIA) launched in 2006 to make the COMESA an attractive
destination for investors; and the Competition Commission that formally launched in
December 2008. The role of the Commission is to ensure trading practices in the region
and protect consumers.
As means of promoting intra-regional trade, COMESA has implemented projects and
programmes that aim to remove supply side constraints. This has involved cooperation in
development projects in the following sectors: industry, agriculture, tourism, fisheries,
livestock development, energy, infrastructure, communications and information,
environment and science and technology. The Member States also cooperate on
macroeconomic fields and investment promotion.
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The FTA has increased intra-COMESA trade and cross-border investments through
increased competition, lower transaction costs, increased product varieties and a wider
regional market. As an example intra-COMESA exports rose from US$ 14.6 billion in
2000 to US$ 107.1 billion in 2007, while intra-COMESA imports rose from US$ 29.9
billion to US$ 95.9 billion during the same period.
3.3

East Africa Community

The early EAC owed its origins to the construction of the Kenya/Uganda Railway
between 1897 and 1901. The early co-operation was relatively deep and very advances by
current standards and carried out common collection of customs revenue (from 1900);
had common currency (from 1905). It was essentially a customs union, encompassing
free trade, a common external tariff and free movement of labour and capital and right of
establishment.
The co-operation was initially confined to Kenya and Uganda before Tanganyika joined in 1927.
The union evolved into the East African High Commission (EAHC) in 1948 that had an
administrative structure and a legislative assembly. The EAHC administered the East African cooperation until 1961 when it was replaced by the East African Common Services Organisation
(EACSO). The EACSO had more administrative and legislative powers and independent sources
of revenues. It also administered joint common services organisations responsible for railways
and harbours, post and telecommunications, airways, customs and excise and income tax.

Independence by the three countries brought to the fore long standing complaints about
unequal distribution of benefits. The result was restrictions on the free movement of
persons and the right of establishment. Free movement of capital was also curtailed as the
countries established their own central banks and introduced their currencies. These
challenges led to increased impetus to negotiate a new form of integration. The result was
the Treaty of the East African Co-operation of 1967 which heralded the original EAC.
The main feature of the Treaty was its attempt to distribute the benefits of the cooperation through: the distribution of common services, which had hitherto been
concentrated in Kenya, among all the three partner states; the establishment of the East
African Development Bank to promote industrial development; and the introduction of
the transfer tax system as a direct means of redistributing industries in the Community.
Despite these changes the Community collapsed ten years later in 1977 because of lack of
political will to confront and solve the problems that faced the Community and continued
perception of unequal distribution of the benefits.
The collapse of EAC was a big let down to the people of East Africa, but it did not take
long before negotiations for renewed co-operation were initiated. This led to the signing
of Agreement for the Establishment of the Permanent Tripartite Commission for EAC in
November 1993 and the Protocol on the Establishment of the EAC Commission
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Secretariat in March 1996. The negotiations culminated in the signing of the treaty reestablishing the East African Community on 30th November, 1999; and the Treaty came
into force in July, 2000. The Treaty envisaged the establishment of a customs union
within four years to be followed by a common market; both as transitional stages to a
Monetary Union and Political Federation. The East African Customs Union Protocol was
signed on schedule in April, 2004 and became effective in January, 2005. Negotiations
for a common market are currently ongoing with the expectations that it will be in place
in January 2010. The Community is programmed to become a monetary union by 2012
and is envisaged to ultimately become a political federation.
The Community expanded in membership when Rwanda and Burundi joined in July
2007.
The Treaty specifies 13 other sectors of co-operation: investment and industrial
development; standardization, quality assurance, metrology, and testing; monetary and
financial policies; infrastructure; human resources, science and technology; agriculture
and food security; environment and natural resources; tourism and wildlife; health, social
and cultural activities; women and socio-economic development; political affairs; and,
legal and judicial affairs.
The organs of the Community are the Summit of the Heads of State, the Council of
Ministers, the Co-ordinating Committee, the Sectoral Committees, Legislative Assembly,
Court of Justice and the Secretariat. The Summit plays an advisory role, leaving the
Council of Ministers as the policy organ of the Community. The Court is independent
and has jurisdiction over disputes referred to it. The Assembly approves the Community
budget and considers annual reports, audited accounts and follows up on the Treaty. The
Secretariat is the executive organ of the Community, but this role is deceptive as the
Secretariat does not originate or implement and policies and projects. Officials of
Member States have strong influence on formulation of regional policies.
There are several Community institutions that implement some projects and programmes.
East African Development Bank (EADB) is one of only two institutions that survived the
collapse the old EAC and provides long term development finance to the private sector in
the region. The Inter-University Council of East Africa (IUCEA), the other institution
that predates the current EAC, is responsible for harmonization of university education in
the region. The role of the Lake Victoria Basin Commission (LVBC) is to develop and
coordinate development programs on Lake Victoria and its basins; while the Lake
Victoria Fisheries Organisation (LVFO) is responsible for development, adoption and
harmonisation of fisheries policies and promotion of sustainable in the region. The Civil
Aviation, Safety and Security Oversight Agency (CASSOA) is charged with the
development of safe and secure civil aviation system in the region.
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Like the COMESA FTA, EAC customs union has led to increased regional trade and
investments and further liberalization through the common market is expected to
contribute to further increased trade and development.
3.4

Southern Africa Development Community

The SADC was originally established in 1980 by the “front line states” as the Southern
Africa Development and Coordinating Conference (SADCC) to co-ordinate development
by the members so as to reduce their dependence on apartheid era South Africa. The
SADCC Member states Angola, Botswana, Lesotho, Malawi, Mozambique, Swaziland,
Tanzania, Zambia and Zimbabwe did not negotiate a regional trade agreement to avoid
the complex issues associated with such agreements6. Economic cooperation was
confined to the sector level and particularly in the fields of transport, communications,
industry, energy, agriculture and environment. Member States were assigned the
responsibility of coordinating specific sectors, where the relevant ministries would be in
charge of the related projects and programmes.
In August 1992 SADCC was transformed into a development community and after four
years of negotiations the SADC trade protocol was signed in 1996, initiating a process
that led to the launching of an FTA in 2000. The road map was that SADC would be a
full FTA by the end of 2008; a customs union in 2010 and a common market in 2012. It
is also proposed that a SADC central bank and a common currency will be in place by
2016. Some members of SADC belong to SACU currently the oldest REC in existence;
and its Common Monetary Area makes it the most advanced REC in the region. SADC
has the highest GDP in the region and therefore potentially has the largest market.
In 1992 when SADC was established intra-SADC trade was low and apart from the Beira
Project, other projects had been less successful. SADC was therefore established to
promote intra-regional trade and to create effective institutional frameworks for
development. The coordination of sectors at the Member States level, however, continued
until August 2001 when the sectors were restructured and the responsibilities for
coordination passed on to the Secretariat. The changes followed the strengthening of the
Secretariat and the incorporation of provisions of “good” economic and political
governance in the SADC charter.

6

The membership to SADC has since risen to 14 after Namibia, South Africa, Mauritius, DRC and
Madagascar joined between 1990 and 2005.
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The institutions of SADC consist of the Summit of the Heads of State and Government as
the ultimate policy making authority; the Troika the executive arm of the Summit; the
Council of Ministers that oversees and ensures that SADC policies are properly
implemented; the Tribunal that ensures proper implementation of the provisions of the
Treaty and its subsidiary instruments. A special organ is the SADC National Committee
that involves the Member States, civil society and the private sector that coordinates the
implementation of policies at the national level.
While there was no significant change in intra-regional trade after SADC trade protocol
was signed in 1996; there is clear evidence that trade has picked up since the FTA came
into effect in 2000. This trade is however dominated by South Africa that makes up 72%
of the sub-regions GDP.
3.5

Overlapping Membership

The establishment of the Tripartite FTA by the three RECs will face the challenge of
overlapping membership and differences in levels of integration. The problem of
overlapping membership is so pervasive in Africa that the AU Assembly Meeting in
Banjul, The Gambia in July 2006 decided not to recognize any new RECs. Those already
recognized as the pillars of the African Economic Community are CEN-SAD, COMESA,
EAC, ECCAS, ECOWAS, IGAD, SADC and UMA. Other RECs are expected to be
rationalized and merged with these pillars to hasten the process of deepening regional
integration for the attainment of the African Economic Community.
The Community of Sahel-Sahara States (CEN-SAD), with an original membership of 6
countries when established in 1998 has rapidly expanded reaching the current
membership of 28. Its main objectives are to establish a free trade area and promote free
movement of people, but little progress has been made. The Economic Community of
Central African States (ECCAS) was established in 1983 by countries of two regional
organizations, the Customs and Economic Union of Central Africa (UDEAC) and the
Economic Community of the Great Lake States (CEPGL). The objective was to establish
a common market for Central African countries, but for many years ECCAS has not been
active and has not achieved many of its goals. Intergovernmental Authority on
Development (IGAD) was established in 1996 by expanding its mandate to include
regional security and political matters from the Intergovernmental Authority on Drought
and Development (IGADD)7 whose mandate was development and drought control in the
region. In 2008 IGAD member states expanded its mandates again to include trade and
investments policies. The Arab Magreb Union (UMA) was established in 1989 to
7

IGADD was established in 1986.
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promote economic and political cooperation among the five (5) North African statesAlgeria, Egypt, Libya, Mauritania and Tunisia. While the region was programmed to
develop into a common market it has been dormant because of political instability and
differences among the member states.
Two other regional organizations, CEPGL and the Indian Ocean Commission (IOC),
though not among the pillars of AEC overlap with some of these RECs. The CEPGL was
set up by Burundi, DRC and Rwanda in 1976 to promote trade and the movement of
people. Political instability that has been persistent in the region has held back the
development of the REC. The IOC came into being in 1984 primarily to promote trade
and cultural traditions of the island states of Comoros, Madagascar, Mauritius, Reunion
and Seychelles. It was not intended that the organization would develop beyond the
original objectives.
The decision by the African Union to consolidate the pillars of AEC received greater
impetus when the Assembly of the AU adopted the “Accra Declaration” in July 2007
calling for accelerated economic and political integration of the African continent. The
AU Commission has provided a Minimum Integration Program that would be required to
achieve this objective that includes coordination and harmonization of policies, projects
and programmes by the recognized RECs. The Program was adopted by the AU
Assembly of June/July 2009 and AU Commission has been given the responsibility to
ensure the program is implemented.
Overlapping membership (as shown by Figure 1) is common among the three Tripartite
RECs. The overlap extends to other RECs in the region. For example, although EAC is a
customs union, four (4) Partner States, Kenya, Uganda, Rwanda and Burundi belong to
COMESA FTA8 while Tanzania the other member, belongs to SADC FTA. Similarly,
Kenya and Uganda belong to IGAD, while Rwanda and Burundi belong to CEPGL and
ECCAS; and more interestingly Kenya joined CEN-SAD in 2008.
Among the 15 SADC Member States five (5) belong to the Southern Africa Customs
Union (SACU) and seven belong to the COMESA FTA. Angola also belongs to ECCAS,
while DRC belongs to ECCAS and CEPGL and Madagascar and Seychelles belong to
IOC.
The Member States of COMESA have an even more diverse overlapping membership in
other RECs. Of the 19 countries in COMESA seven (7) belong to IGAD, six (6) belong
to CEN-SAD, four (4) belong to ECCAS, three (3) belong to each of CEPGL, SACU and
IOC; and Egypt and Libya belong to UMA.
8

Uganda though a member of COMESA is not formally participating in the COMESA FTA.
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Figure 1: "Spaghetti Bowl" of COMESA/EAC/SADC

Source: Consultants

This multiple membership creates conflict and duplication of policies, mandates and
programs; and imposes undue administrative and financial cost to the Member/Partner
States. These costs are associated with financial obligations to the RECs and those
required for the harmonization and coordination of regional policies. In these
circumstances countries often end up dissipating effort and resources by spreading the
resources thinly across multiple RECs. This is usually unnecessary since most RECs have
similar objectives and mandates.
Areas of cooperation where contradictions and conflicts are likely to occur are customs
regulations and procedures, trade liberalization and tariff regimes, rules of origin and
trade facilitation measures. Other areas include the different the stages in which each of
the RECs are in negotiating the EPAs and implementing immigration policies. It is not a
surprise therefore that these are areas that the Tripartite Task Force has been considering
for cooperation by the three RECs.
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3.6

Summary

While overlapping membership is a real problem, half of the 26 countries do not have
dual membership. In SADC South Africa, Botswana, Lesotho, Mozambique, Angola and
Namibia do not belong to any of the other two tripartite RECs; and the same applies to
Egypt, Libya, Djibouti, Ethiopia, Eritrea, Sudan and Comoros in COMESA. These
countries, however, belong to other regional organizations: COMESA countries belong to
one or all of UMA, IGAD, CEN-SAD and IOC and SADC members belong to SACU or
ECCAS. It is already noted that these organizations have not made much progress in
integrating their economies (UMA, ECCAS and CEN-SAD) or do not address trade
related issues (IGAD and IOC). This suggests that the problem of dual membership is not
insurmountable and that Tripartite FTA could form the basis for developing a framework
for rationalizing regional organizations that overlap the three RECs.
More importantly, the Tripartite FTA could provide a roadmap for the rest of Africa in
the attainment of the aspirations of the Abuja Treaty. As the three RECs harmonize their
policies in readiness for the establishment of the FTA, this could also act as the
foundation upon which the customs union will be built. In the end this will be progressed
to a common market that eventually leads to the African Economic Community.
The CES Tripartite FTA should from the beginning ensure that relations with other
regional organizations conform to its policies. On the other hand as the FTA develops
that its policies must converge with those of the deeper RECs its members are involved
in, particularly SACU and EAC. This will provide a credible path towards a deeper
Tripartite FTA.
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4. INTEGRATION IN EASTERN AND SOUTHERN AFRICA
4.1

Trade Liberalization

Trade liberalization is the regulatory mechanism applied by countries to free international
trade from unnecessary controls, prohibitions and restrictions. Many of the 26 countries
of the COMESA/EAC/SADC have over time liberalized their trade regimes unilaterally;
as part of economic adjustment programmes agreed with the Bretton Woods institutions
and other donors; through commitments to multilateral trade liberalization under the
World Trade Organization; and, under regional trade agreements. Nonetheless, various
forms of tariff and non-tariff barriers to trade persist in all the countries.
In the context of regional trade arrangements trade liberalization is undertaken to promote
trade between the participating countries, through a process in which tariff and non-tariff
barriers on intra-regional trade are reduced and eventually eliminated. An analysis of
trade liberalization by 26 CES countries implemented through the three RECs is provided
below.
4.1.1 Common Market for East and Southern Africa
The Treaty establishing COMESA recognizes the need to liberalize trade in the common
market. Article 46 states that “the Member States shall reduce and ultimately eliminate
by the year 2000, in accordance with the programme adopted by the PTA Authority,
customs duties and other taxes of equivalent effect imposed on or connected with the
importation of goods which are eligible for Common Market Tariff Treatment”. Trade
liberalization in COMESA started with the establishment of the Preferential Trade Area
for Eastern and Southern Africa (PTA) in 1982. The trade liberalization programme that
commenced in July 1984 called for tariffs and non-tariff barriers on intra-regional trade
to be reduced and eventually eliminated by 19929 when an FTA would be attained. This
was not achieved and at a Summit held in 1992, the Heads of State and Government
adopted recommendations to transform the Preferential Trade Area to a free trade area
and agreed on a new trade liberalization programme that would lead to an FTA by
October 2000.
The treaty establishing COMESA came into effect in 1994 and the new liberalization
programme started in 1996. The COMESA FTA was launched in October 2000 with nine
(9) of its 19 Member States as the founding members; while the others continued to trade

9

Tariff elimination was initially confined to 232 products contained in a Common List that was to be
revised every year to expand the number of commodities covered so that at the end all commodities
would be included.
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on preferential terms and on reciprocal basis10. By 2006 the membership to the free trade
area had risen to thirteen (13) after Rwanda and Burundi joined in 2004 and Libya and
Comoros joined in 2006. The exceptions are Democratic Republic of Congo and
Seychelles which have not reduced tariffs to date; Eritrea and Uganda that have reduced
tariffs by 80%; Ethiopia with only 10% tariff reduction; and Swaziland that has been
receiving derogations since the inception of COMESA on account of being a member of
SACU.
It is important to note that although COMESA FTA was achieved after a long drawn
period of tariff reductions the trade regime is not encumbered by the usual exclusions and
sensitive products. Its implementation is a good example of open regionalism.
In 2000 and in accordance with Article 45 of the COMESA Treaty the Member States
agreed that COMESA Customs Union would be established in 2004. However, because
of the difficulties negotiating the Customs Union trade regime, especially the CET
structure the COMESA Customs union was launched five years behind schedule on 9th
June 2009 and is projected to be fully established after a transition period of three years.
The key outstanding issues are finalization of tariff alignment schedules; submission of
sensitive lists by the Member States; and, whether to introduce an additional 5% CET
tariff band.
The COMESA Common External Tariff (CET) mirrors the EAC schedule and has the
following structure:
• Raw Materials------------------------------- 0%,
• Capital Goods------------------------------- 0%,
• Intermediate Goods ----- ------------------10%
• Finished Goods-------------------------------25%
This structure like the EAC CET structure consists of 99 Chapters made up of 21 sections
in conformity with world best practice of the WCO nomenclature at six digit levels.
Therefore with minor differences in tariff line additions the two structures are similar.
While these are customs union issues, harmonization of tariff classifications and CET
rates by COMESA and EAC would ease the process of negotiating the Tripartite FTA.
It has been established that the CET regime has implications on commitments by some
Member States to the WTO and the World Bank and the IMF. The bound rates for Seven
Member States are below the COMESA CET and the affected members have been
10

Countries that had not reduced tariffs by the minimum rate of 60% did not qualify for preferential
treatment by the Members of the FTA or by those members that had reduced tariffs by 60%.
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advised to renegotiate the affected bound rates on a bilateral basis with the WTO.
Member States whose tariff commitments to the Bretton Woods institutions are invariant
to the CET have also been requested to consult with the two institutions.
The COMESA Member States have identified some products that are considered
important for revenue purposes and protection of local industries. Some imports that
sourced as raw materials from third parties by local industries are also considered
important for economic development of member countries. These products will form the
COMESA list of sensitive products, but will differ from country to country depending on
their current tariff structure and objectives of trade policies. The Member States were
however unable to submit their lists of sensitive products before the Customs Union was
launched.
The COMESA Customs Union is yet to come into force so trade among the Member
States remains on the basis of the FTA involving 13 participating countries. This
prevailing situation will ultimately guide the regions consideration when deciding on the
process towards the establishment of the Tripartite FTA.
4.1.2 East African Community
When the East African Community was re-launched in 1996 the three Partner States:
Kenya, Uganda and Tanzania were members of COMESA and were therefore
implementing COMESA trade liberalization. Although Tanzania left COMESA in the
same year, the three countries continued to trade on the basis of COMESA trade
preferences even after the Treaty Establishing EAC came into effect in July 2000. Thus
when the protocol on the establishment of the East African Community Customs Union
came into force in January 2005 trade in the region was highly liberalized as the three
countries had reduced tariffs on each other’s trade by 80%.
The EAC Customs Union introduced a new trade regime with a common external tariffs
and a tariff reduction programme with a five year phase down. The CET structure
consisted of three bands with raw materials and capital goods facing 0% duties and
intermediates and finished goods attracting 10% and 25%, respectively. These rates are
spread through out the EAC schedule I covering 21 sections for goods traded with third
parties. Article 12(2) of the Customs Union Protocol commits the Partner States to review
the maximum rate of the CET 5 years after the coming into force of the Customs Union.
The EAC Protocol also introduced an asymmetric liberalization of internal tariffs in
which Kenya was to eliminate tariffs on imports from Uganda and Tanzania; and,
Uganda and Tanzania were to fully liberalize trade with each other. However, Uganda
and Tanzania were to impose tariffs on selected imports from that were to be
progressively reduced and finally eliminated by December 2009. The tariff phase down
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(shown in Table1) indicates that Uganda imposed tariffs on 426 import items from
Kenya, while Tanzania taxed 863 items. Initially the 426 items attracted a duty of 10%
and Uganda was expected to progressively reduce the tariff over the five years. The
Tanzanian tariff structure was more complicated and comprised six tariff schedules with
146 items facing the maximum tariff of 25%, but the majority of the products ( 682 items
or 79% of total items) faced 5% tariff or less.
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Table 2: The EAC 5 Year Phase –down of Internal Tariffs
Country

Uganda

Number of items

Tanzania

426

146

15

20

516

112

54

Years

Tariffs to be applied

Tariffs to be applied

2005

10

25

15

10

5

3

2

2006

8

20

12

8

4

2

1

2007

6

15

9

6

3

1

0

2008

4

10

6

4

2

0

0

2009

2

5

3

2

1

0

0

2010

0

0

0

0

0

0

0

Source: EAC Secretariat, 2008
The asymmetrical aspect of this trade regime was to address the economic development
imbalances that exist among the Partner States and to alleviate likely revenue losses. It
was also intended to provide temporary protection to allow producers in Tanzania and
Uganda sufficient time to restructure their operations to face increased competition from
Kenyan imports.
The coming into force of the Customs Union contributed to a substantially liberalized
trade regime in EAC. The CET regime led to a simple average tariff of 10.9% down from
16.6% in Kenya and 14.3% in Tanzania, but above Uganda’s simple average tariff of 9
percent. Moreover, all the Partner States were forced to reduce protection against regional
trade. Initially, all the countries levied a variety of discriminatory taxes on intra-regional
trade. For example, Kenya applied excise taxes on 459 items that peaked at between 5070% and suspended duties on sugar, maize flour and milk; Uganda applied 10% excise
duties on about 467 import items mostly from Kenya; while Tanzania imposed 10-30%
excise duties on imports from Kenya and Uganda and applied suspended duties on about
118 import items.
As shown in Table 1, the elimination of internal tariffs started in 2005 and is expected to
be completed at the end of 2009 when a full customs union will be achieved. The phase
down has progressed smoothly and tariffs have declined from 10% in Uganda in 2005 to
2% in 2009. In Tanzania the maximum 25% tariff that applies to 146 items has declined
to 5% and the number of import items from Kenya facing tariffs have declined by about
20 percent; and more than half of the items now only face 1% tariff.
The EAC Customs Union Protocol also introduced a sensitive list of 58 import items that
were to be subjected tariffs that are higher than the CET from 2005. These goods are
mostly agricultural products, textiles and apparel and manufactures that were chosen on
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the basis of revenue concerns and social and economic development considerations.
Tariff rates on these items range from 30 to 100 percent; examples are sugar (100%), rice
(75%), wheat flour (60%) and milk and cream (60%) that were selected to protect local
production.
The EAC list of sensitive goods can be summarized as follows:
• Milk and milk products.
• Wheat & Meslin, maize (Corn)
• Cane or beet sugar and chemically pure sucrose in solid form
• Raw sugar not containing added flouring or colouring matter
• Cigars, cheroots, cigarillos and cigarettes
• Other manufactured tobacco and substitutes “homogenized” or reconstituted
• Portland cements. Slag cement and similar hydraulic cements
• Matches, other pyrotechnic articles
• Woven fabrics containing 85% or more by weight of cotton -khanga, kikoi and
kitenges
• Bed linen, table, toilet & kitchen lined and other bed linen knitted or crocheted.
• Sacks and bags, of a kind used for the packaging of goods
• Crown corks
• Primary cells and batteries
Tariffs on the sensitive several products have been reviewed since 2005. For example,
duty on cement was reduced from 35% to 25% in 2008 to mitigate the effects of
shortages; Kenya was allowed to reduce duty on imported rice from Pakistan from 75%
to 35%; and, the three countries are imposing different tariffs on the various types of
sugar.
Introduced alongside the sensitive products was a list of 135 industrial inputs for Uganda
that were to be exempted from the application of CET. These goods initially fell under
10% CET, but were zero rated and subjected to Duty Remission Scheme under the EAC
Customs Management Act. Other products that have benefited from the Duty Remission
Scheme are CKD motorcycles and bicycles, paper and paper products, cement, sugar and
scrap batteries. Both the sensitive list will and derogations to Uganda list of products will
cease by the end of 2009.
The other two EAC countries Rwanda and Burundi joined the community fully on 6th
July 2009. Before then the two countries traded in goods using COMESA certificate of
origin under existing COMESA preferential bilateral agreement. In joining the EAC
Customs Union, the two countries have agreed to fully implement EAC trade policies,
including the CET regime.
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As it is the EAC Customs Union is not an FTA because of the internal tariffs that Uganda
and Tanzania impose on imports from Kenya. Although Kenya, Rwanda and Burundi are
in COMESA FTA, the whole of EAC is expected to be a full FTA at the beginning of
2010. The progress in the implementation of the EAC internal tariff phase down gives
sufficient indications that this will be achieved.
4.1.3 Southern African Development Community
The SADC Trade Protocol was signed in 1996, but the FTA was launched in 2000 and
came into force in 2001. The Protocol introduced a trade liberalization programme in
which 85% of all intra-SADC trade would be duty free by 2008; leaving the remaining
15% of imports that were classified as sensitive products to be fully liberalized by 2012,
the original target date for the coming into force of the SADC Customs Union11.
The tariff phase down is being implemented on the basis of the “principle of asymmetry”
that takes into account the level of economic development of each member state. For the
purpose of the tariff phase down the protocol classified products into four: Category A
are products whose tariff rates were to be reduced to zero upon the protocol coming into
force; Category B are products that constitute an important source of revenue and whose
tariffs were to be removed within 1-8 years; Category C products were those to be
removed over a period between eight to twelve years (2008-2012), except for
Mozambique whose sensitive products were to be reduced over 15 years; and, Category E
goods that were not eligible for preferential treatment and consisted of the usual goods
prohibited for health, security and environmental reasons.
In this respect Member States were grouped into three clusters:
•

SACU made up of more developed members was to reduce its tariffs
immediately.

•

Mauritius and Zimbabwe were to phase down all their tariffs to zero by 2008.

•

The least developed (LDC) members Angola, Democratic Republic of Congo,
Malawi, Mozambique, Tanzania and Zambia were to reduce 85% of their tariffs
by 2008, and Category C goods to zero percent (0%) by 2012, except
Mozambique12.

Accordingly to implement the trade liberalization member states were expected on
ratification of the trade protocol to make commitments by gazetting tariff phase downs at
11

The SADC Regional Indicative Strategic Development Plan (RISDP) of 2004 has since revised the
target year for the establishment of SADC Customs Union to 2010.
12

Angola and DRC decided not to join the FTA, leaving 11 members in the FTA.
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the beginning of the every year, with one offer to South Africa13 and another to the rest of
SADC members. The purpose of the gazettement of the offers is to facilitate reciprocal
concessions among the other member states.
The latest available data14 indicates that SACU has abolished its tariffs on about 99.9% of
SADC products. However, Mauritius and Zimbabwe that were expected to reduce their
tariffs to zero by 2008 failed to do so. Mauritius imposed duties on 21% of tariff lines for
goods originating from South Africa and 8% of goods from the rest of SADC. Similarly
for Zimbabwe, 14% of tariff lines for imports from South Africa attracted duties and
tariffs on a number of products had been raised. Mozambique and Zambia have made
substantial progress. Mozambique had reduced tariffs by 93% on products from RSA and
94% for the rest of SADC by 2008, while Zambia had reduced tariffs by 96% and 97%
on products from RSA and the rest of SADC, respectively. Malawi has made the least
progress having reduced tariffs only once since 2004; with 69% and 68% of products
from RSA and SADC, respectively entering the country duty free. In 2007, 84% of
products from RSA and SADC entered Madagascar duty free. Similarly, tariff reductions
by Tanzania have been similar for both RSA and SADC and products from the two
sources faced 12.5% duty in 2008.
It is evident that apart from Malawi and Mauritius, SADC Member States have reduced
tariffs by the threshold figure of 85% on imports from the region. What is now left is the
phase down on SADC sensitive list that was expected to start in 2008, with total
elimination in time for the FTA in 2012. This objective is achievable, but there is need to
re-examine the trade regime with a view to bringing forward the originally “front-loaded”
tariff reductions. This could start by merging the RSA and SADC schedules since there is
evidence of convergence between the two schedules. This should lead to a common tariff
phase down for the non-SACU members of SADC for the remainder of the period.
4.1.4 Tripartite Trade Liberalization
Trade liberalization initiated by EAC in 2005 is at the last stages as Uganda and Tanzania
are expected to remove all tariffs on imports from Kenya by the end of December 2009.
On the other hand, 13 of 19 Member States of COMESA are already in the FTA, but
DRC, Seychelles and Ethiopia have failed to implement the regional trade liberalization
program. Eritrea and Uganda that have reduced tariffs on intra-COMESA trade by 80%
could easily transition to the FTA. The recently established customs union that is

13

South Africa is considered a developed country and therefore a larger number of her tariff lines are
excluded from tariff reductions, especially by the less developed members Malawi, Mozambique,
Tanzania and Zambia.
See The Services Group (February, 2008) “Update on the Implementation of the SADC Trade
Protocol on Trade”.
14
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programmed to be fully operational in three years should provide the impetus for all
countries to remove all the remaining tariffs by the end of 2012. The move towards
SADC FTA has progressed although Malawi, Mauritius and Zimbabwe failed to meet the
2008 targets. The objective of a SADC FTA by 2012 is not beyond reach.
In view of these conclusions, it is recommended that the coming into force by the
Tripartite FTA should coincide with the establishment FTA by the three RECs in 2012. It
is therefore proposed that between now and 2012 the Tripartite Task Force should
encourage the RECs to move faster towards the FTA. In the meantime negotiations for
the Tripartite FTA should be started in January 2010.
4.2

Rules of Origin

4.2.1 Introduction
Rules of origin are used in preferential trading arrangements to distinguish goods that
qualify for preferences from those that do not. This is necessary to avoid deflection of
goods from third parties into the trade area, essentially to avoid being subjected to highest
tariff applicable in the territory. The rules specify manufacturing or processing that
allows the products to be treated as originating from a member country. Two key
distinctions are made: a product originates if it is wholly produced in a member state or in
cases where a product is produced using materials from third parties, the product must
have undergone substantial transformation (sufficiently worked or processed) to qualify.
In practice evidence of substantial transformation is adduced from:
•

Change in tariff heading: where the tariff classification of the final product
differs from that of the raw materials used.

•

Value addition: where the value incorporated in the final product satisfies a
specified minimum national or regional value content to qualify.

•

Technical specifications: where specified processes or components in
manufacturing are required to confer origination to the products.

The rules of origin are applied individually or in combinations at sector or productspecific levels. At the product level the rules often differ by chapter, heading, subheading
and item, a situation that usually complicates the application of RoO. Moreover,
exceptions and exclusions are often juxtaposed to the other rules of origin.
In the context of regional integration, the purpose of the RoO is to promote:
•

Regional development by encouraging the use of raw materials from the region

•

Regional trade by protecting key sectors

•

Integration of the region in the world economy
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Although the RoO are intended to enhance intra-regional trade they often have negative
consequences. This occurs when the transactions costs of compliance and administrative
costs outweigh the benefits from trading. This applies especially to activities that relate to
customs procedures, issuing and authentication of certificates of origin and the
complexity of the rules.
To overcome these problems, the RoO should be designed such that they:
•

are simple and transparent to avoid abuse from discretionary and arbitrary
application by customs officials; and to reduce administrative costs

•

do not become excessively protectionist to the extent of reducing consumer
welfare and the competitiveness of regional exports

4.2.2 Application of RoO in CES
Table 3 compares the Rules of Origin of the three RECs; together with those of EU-South
Africa FTA and AGOA. The comparative analysis indicates divergences in the
specifications and the restrictiveness in application of the rules.
It is evident that COMESA and EAC RoO are largely similar. This is because EAC rules
were adopted from the COMESA rules that have been in operation since the formation of
the Preferential Trade Area (PTA) in 1981. EAC rules came into effect with the coming
into force of the Customs Union in January 2005, but before then the COMESA trade
regime was in force even after Tanzania withdrew from the organization in 1996. These
two RECs apply similar rules of origin, that is goods are considered as originating in a
member states if:
• they are wholly produced in a member state, or
• materials obtained from outside the member states have been substantially
transformed such that:
✓ the c.i.f. value of materials imported from third parties does not exceed 60%
of the cost materials used in production; or
✓ the value addition from production must be at least 35% of ex-factory cost of
the goods; or
✓ the goods produced undergo change in tariff heading.
In addition, COMESA also has a list of goods designated as being of economic
importance that a lower value addition of 25% applies15. At the product-specific level
technical specifications apply to products of chapters 27, 71-75. Apart from products
under these chapters the rules apply only when one of them is fulfilled.

15

These are currently about 117 products that broadly include: portland cement, petroleum products,
medicaments, fertilizers, insecticides, machinery, electrical appliances and medical, dental and
surgical instruments and appliances.
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Table 3: Comparative Analysis of Rules of Origin
Value Addition

Maximum Import
Content

Cumulation16

de minimis

COMESA

VA in production ≥35%
&
VA ≥ 25% for goods of
economic importance

C.i.f. value of
materials ≤ 60 % of
total cost of materials
used

Regional cumulation

No de minimis

EAC

VA in production ≥35%

C.i.f. value of
materials ≤ 60 %

Regional cumulation

No de minimis

SADC

-

Regional cumulation

-10% de minimis; but
does not apply to
Chap. 50-63, 87-98

EU-RSA

-

Regional cumulation,
but excludes Chap. 5063

-15% de minimis; but
10% for Chap. 3 &24,
HS 1604, 1605, 2207

AGOA

-

Full cumulation

10% de minimis

Applies only to chap.
61, 62

Source: Own analysis
The SADC RoO were originally modeled on the COMESA rules, but were revised so that
instead of greater reliance on regional value content rules, emphasis is placed on
sector/product specific rules. The SADC rules are complex and comprise a mixture of
wholly obtained, change in tariff headings with exceptions and exclusions, value addition
and technical specifications. These rules, apart from wholly obtained that mostly affects
agricultural products, vary across products and almost mirrors the more restrictive trade
agreement between the European Union and South Africa. As an example, SADC Rules
requires double-transformation for textiles and apparel to qualify for origination; a rule
similarly applied in EU-RSA FTA.
The restrictiveness of the RoO is usually ameliorated by measures that apply to all the
products in a trade regime. The most common of these measures are cumulation and de
minimis. In the respective trade protocols, Rule 2(3) of COMESA, Rule 2(4) SADC and
Rule (2) of EAC provide for treatment of the region as one territory and therefore raw
16

Regional cumulation allows raw materials imported from another member of a REC to be treated as
originating in the importing member; while full cumulation allows treatment of raw materials from
outside the region as originating.
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materials imported from any member are considered as originating from the territory.
Rule 2(5) of SADC excludes agricultural products from cumulation, making SADC RoO
more restrictive. In comparison AGOA allows for full cumulation and thus allowing the
use of raw materials from third parties without losing originating status.
The de minimis criteria prescribes a minimum threshold under which goods qualify as
originating even without meeting the prescribed requirements for origination. This is not
applied in COMESA and EAC. Under SADC RoO goods qualify as originating as long
as their total value does not exceed 10% of ex-works price of the product, but this does
not apply to products of Chap. 50-63, 87 and 98. Moreover, import quotas, time
limitations and administrative procedures are placed on exports textiles and clothing
(Chap 50-63) by the so called MMTZ countries17 into SACU.
The administration of the Certificate of Origin is another problematic area. This applies
particularly with respect to multiple and inefficient issuing authorities, outdated or invalid
signatories, unavailability of verification stamps, poor interface of computer software and
centralization of the certification process. It is recommended that customs authorities
enhance cooperation in developing online computer facilities to facilitate updating and
distribution of signatures and verification stamps to all customs points. Centralization of
certification for the purpose of RoO should be avoided to reduce the transactions costs of
exporting.
4.2.3 Recommendations
Arising from these discussions it is evident that SADC rules of origin are more restrictive
than those of COMESA and EAC that are almost similar and less protectionist. It is
therefore proposed that the Tripartite RoO the structure should be closer to the COMESA
and EAC rules, especially with respect to the value addition rule and the contents of
imported materials. This should also inform the EPA negotiations between the three
RECs and EU since the template currently provided by the EU as the basis of
negotiations is even more complex and protectionist than the SADC RoO.
4.3

Trade Facilitation

4.3.1 Introduction
Trade facilitation measures promote regional trade by reducing transaction costs and
increasing the efficiency of the flow of goods and services. They involve harmonization,

17

These are Mauritius, Malawi, Tanzania and Zimbabwe.
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standardization and simplification of regulatory and institutional procedures that govern
regional trade. These procedures are usually applied for legitimate reasons, for example:
• Trade taxes such as tariffs, excise duties and indirect taxes are levied for revenue
purposes.
• Quantitative restrictions on imports, export subsidies and related incentive
schemes are used to achieve trade policy objectives.
• Sanitary and phyto-sanitary measures and technical barriers to trade are applied to
protect human and animal health and the environment, including plant life.
• Immigration and visa formalities, security controls and other security related
controls such as vehicle checks and control of movement of dangerous goods and
anti-smuggling measures are all meant to address national security and safety
concerns.
The application of these measures usually have the unintended effect of restricting the
free flow of goods and services, distorting incentives and ultimately raising the
transactions costs of regional trade. Reforms related to trade facilitation therefore rank
among the most important aspects of regional cooperation that aim to increase intraregional trade. Apart from trade liberalization and the harmonization, standardization and
simplification of SPS and TBT measures, trade facilitation is also enhanced by
investments in transport infrastructure, modernization of customs administration,
eradication of corruption and removal of NTBs.
There is substantial evidence that trade facilitation has a positive effect on intra-regional
trade, economic development and competitiveness. Studies have shown that improvement
in information technology, port efficiency, regulatory environment and customs
administration contribute to increased intra-SSA trade; and that in general poor
infrastructure contributes the most to trade costs in SSA thus discouraging exports.
The potential benefits of trade facilitation reforms justify the importance attached in
regional trade arrangements. It should be noted however that trade facilitation is under
negotiations at the multilateral level (the WTO Doha Round), but has not been
concluded18. It is also important to note that trade facilitation is already covered by
various GATT/WTO Agreements that include: Article I (MFN Treatment), Article V
(freedom of transit), Article VII (valuation for customs purposes), Article VIII (fees and
formalities connected with importation and exportation), and Article X (administration
and regulation of trade regulations). The other WTO agreements that provide disciplines
that have implications on trade facilitation are those on the Application of SPS Measures,

18

This is the only so called Singapore Issues that the WTO General Council decided to include in the
negotiations in July 2004.
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TBT, RoO, Pre-Shipment Inspection, Import Licensing Procedures and Trade Related
Aspects of Intellectual Property (TRIPS).
4.3.2 Technical Barriers to Trade (TBT) and Sanitary and Phyto-sanitary Measures
4.3.2.1 Sanitary and Phytosanitary Measures
As already noted, the application of SPS measures is disciplined by a WTO Agreement
with the objective of facilitating international trade and protection of human and animal
health and plant life. In practice these measures are used for protection, by restricting
trade in certain agricultural and animal products. The most commonly affected products
are fruits and vegetables, animal products (beef, milk, etc), fish, nuts and spices that form
a large share of developing country exports. These products are often subjected to
multiplicity of standards that are applied in an arbitrary, inconsistent and unpredictable
manner leading to high cost of compliance. This problem is compounded by the lack
technical and administrative capacity in poor countries to comply with international
standards.
It is however not the case that poor countries can avoid adoption of SPS measures that are
now a norm in international trade. Compliance is not just necessary for food safety and
protection of the health of local consumers, but also to promote intra-regional trade and
trade with third parties. So while short term costs of compliance may be high, in the long
term it may increase growth and reduce poverty.
At the regional level cooperation on SPS measures should focus on harmonizing regional
standards for the quality of products to be assured in local (regional) and international
markets. This can be achieved by encouraging the development and implementation of
codes of practices by producers; assisting individual and collective action by producers to
adopt and sustain compliance with standards; disseminating information and raising
awareness of the importance of food safety and health standards; and, developing and
adopting long term regional policies for managing SPS measures.
4.3.2.2 Technical Barriers to Trade
The WTO TBT Agreement allows the use of technical requirements: regulations,
standards, testing and certification procedures to protect consumers and the environment.
While there is evidence that harmonized standards promote trade, non-harmonized
standards raise the costs of exports of developing countries. It is for this reasons that
individual countries should on their own and through regional cooperation harmonize
standards with international best practices and among themselves.
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The WTO TBT Agreement does not compel member states to have standards, but
provides guidelines and principles meant to avoid the use of standards for protection and
reduce the costs of applying standards. The objective of the WTO disciplines is to ensure:
• Application of standards is not discriminatory.
• Standards and conformity assessment tests are mutually recognized.
• International standards are adopted.
• “Enquiry points” and national notification authorities are established and that they
provide the relevant information and documentation on aspects of regulations,
testing procedures and conformity to international standards; and notify new or
proposed standards to WTO19.
Cooperation on standards should therefore ensure that regional standards comply with the
WTO TBT Agreement and that standardizing bodies in member states adopt Annex 3 of
the Agreement. Areas of cooperation should cover exchange of information on standards
and standard setting procedures; cooperation in the work of international standardizing
bodies on standards, regulations and conformity assessment procedures; and
establishment of a mechanism to promote and monitor the implementation of standards.
The application of TBT and SPS measures in the three RECs is summarized below.
i.

COMESA

Article 112(c) of the COMESA Treaty compels Member States to “promote and enforce
standards relating to public health and safety and the protection of the environment by
applying appropriate standards for goods produced and traded within the Common
Market”. However, the development and harmonization standards have been slow
because of lack of a mechanism to implement harmonized standards. The sub-committee
on standardization is working on the mechanism to harmonize standards and an SPS legal
framework has been enacted to improve certification of agricultural and food products.
Regional reference laboratories have been identified and strengthened for this purpose.
ii.

East African Community

Article 81 of the EAC Treaty on Standardization, Quality Assurance, Metrology and
Testing (SQMT) is indicative of the importance the Partner States attached to impact of
these measures on intra-regional trade. This is further attested by the agreement by the
Partner States to develop and implement a common policy on SQMT on goods and
services produced and traded in the Community; and to conclude a protocol on the
measures. The EAC Protocol on SQMT that was signed by the Partner States in January
19

Enquiry points collect information on standards and regulations at country level and submit them to
other members on request, while the national notification authorities report policy changes to WTO.
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2001 established an institutional framework to underpin the provisions of the Treaty. In
addition an EAC SQMT Act was passed by the EAC Legislative Assembly in 2006 and
the Partner States are currently reviewing their standards legislations to approximate this
Act. The provisions of the two legal instruments oblige the Partner States to promote and
enforce EAC policies on SQMT.
The Protocol on SQMT established the East African Standards Committee (EASC)
whose mandate is to develop and publish EAC standards and oversee the harmonization
of the EAC standards. It is recognized that harmonization of standards is necessary for
integrating EAC economies by:
•

Eliminating TBTs and encouraging freer flow of goods and services within the
Community

•

Protecting health and safety of consumers, and the environment

The mandate of EASC is undertaken through its Standards Technical Sub-Committee
(STC); that is further constituted into four Technical Sub Committees on Standards,
Quality Assurance and Accreditation, Metrology and Testing. The STC is responsible for
initiating work and eventually recommending adoption of harmonized standards.
The EASC has published procedures for development of EAC standards that outlines the
processes and the roles and responsibilities of the stakeholders. Proposal for
harmonization of standards may come from any interested party, but have to be submitted
to EASC through a National Standards Body (NSB). The EASC assigns any NSB the
responsibility of developing draft standards that are then taken through various
stakeholder consultations, ending up with approval by the Council of Ministers and
gazettement by the EAC Secretariat. Once approved by the Council, the standards are
notified to the WTO by the Secretariat to ensure they comply with WTO disciplines and
therefore best practice. So far over 1000 standards have been harmonized in the
Community.
Under the EAC Customs Union Protocol Regulations 2007 a Regional Standards
Monitoring Committee has also been established to coordinate and implement policies
intended to facilitate trade such as Documented Customs procedures required under and
testing, certification and accreditation of goods. Similarly National STD monitoring
committees have been established under the National Standards Bureaus to undertake the
same function at the national level.
The EASC is also, among other roles, responsible for developing mechanisms for
cooperation with other regional and international standards organizations. The Secretariat
has also drafted a policy proposal on harmonized standards between EAC, COMESA and
SADC; and the Tripartite cooperation on SQMT was initiated with a workshop of the
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tripartite experts in accreditation, metrology and quality assurance held in Nairobi on 2731 October 2008.
iii.

SADC

The SADC trade protocol introduces programmes to promote trade facilitation and the
mechanisms to ensure sub-standard and unsafe products are not traded in the region. This
includes the establishment of a formal framework for Standardization, Quality Assurance,
Accreditation and Metrology (SQAM) in which the regulators, stakeholders and the
national institutions work together to promote trade facilitation. The TBT20 and SPS
Annex to the protocol provide the framework for cooperation in standards and technical
regulations and food safety and animal and plant health. The TBT Annex and SPS Annex
conform to the WTO Agreement and aim to promote international standards.
The TBT Measures are administered through SQAM and the implementation of the
objectives of the Annex is carried out through the following structures:
• SADC Cooperation in Standardization (SADCSTAN)
• SADC Cooperation in Measurement Traceability (SADCMET)
• SADC Cooperation in Legal Metrology (SADCMEL)
• SADC Cooperation in Accreditation (SADCA)
• SADC Technical Regulations Liaison Committee (SADCTRLC)
• SQAM Expert Group (SQAMEG)
• SADC Technical Barriers to Trade Stakeholders Committee (SADCTBTSC)
The Annex provides for collaboration between the private sector and national standards
bodies in the formulation and implementation of standards and regulations. At the
regional level, the SADC SQAM institutions cooperate in the harmonization of standards;
SADCTRLC promotes and facilitates the objectives SQAM; and, SADCTBTSC
facilitates the involvement of the stakeholders in TBT matters. The SQAMEG supports
the SADC Secretariat to address other SQAM matters not covered by the other structures
and overlapping SQAM issues.
Monitoring of implementation of the objectives of the SPS Annex is done by the SADC
SPS Coordinating Committee at the regional level and by the National Committee at the

20

The TBT Annex replaced the SADC SQAM MOU that previously governed cooperation on
standards in the region.
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national level. However, the implementation of the obligations of the Annex is the
responsibility of the Member States.
In this context SADC has the most formal administrative instruments governing
cooperation in SPS and TBT matters.
4.3.2.3 Summary
The three RECs are currently cooperating in harmonizing TBT and SPS measures and it
is evident that efforts are being made to align the measures to WTO Agreements. The
legal framework introduced by the proposed Trade Protocol (in chapter 5 and 6) ensures
that the Tripartite TBT and SPS measures would be aligned to international best practice.
In each of these cases a sub-committee made up of representatives of member states
would be established to promote and oversee the implementation of commitments on the
measures.
4.3.3 Non-Tariff Barriers to Trade
4.3.3.1 Introduction
Non-tariff barriers remain as major impediments to trade in the three RECs despite clear
policy pronouncements by the three RECs on the problem21. Article 6 of SADC Trade
Protocol, Article 49 and 50 of the COMESA Treaty and Article 75(5) of the EAC Treaty
and Article 13 of the EAC Customs Union Protocol call for the elimination of NTBs and
prohibit introduction of new ones. However, while these Agreements prescribe measures
and mechanisms to remove NTBs, available evidence indicate that they hardly work.
As a result of trade liberalization undertaken over the last two decades the use of tariffs
for protection has declined and NTBs have become major barriers to trade. Moreover, the
application of the “old” NTBs such as import quotas and bans, import licensing,
subsidies, state trading and foreign exchange controls have been replaced by “smart”
NTBs such as anti-dumping measures, countervailing duties, sanitary and phyto-sanitary
measures, rules of origin, intellectual property rights and standards. Other NTBs such as
cumbersome customs documentation and clearance procedures, border controls, transport
and transit traffic regulations, stringent visa requirements, and corruption also remain
major impediments to trade.
While most NTBs are not used to deliberately inhibit trade, the applications of some of
the measures have protection effects. The challenge is to distinguish the use of these
measures for legitimate purposes and for protection.
21

The Business Climate Index Surveys undertaken on an annual basis by the East African Business
Council indicate that substantial costs are incurred in terms of time lost at customs points, police road
blocks and weighbridges and bribes demanded by government officials.
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Table 4 summarizes NTBs reported in official documents of the RECs. There is little
variation in the application of NTBs in the three RECs.
Table 4: Major NTBS in CES
EAC

COMESA

SADC

customs administration and
documentation procedures

Customs administration and
documentation procedures

Customs administration and
documentation procedures

SPS & TBT measures

SPS & TBT measures

SPS & TBT measures

Immigration procedures
(visa and work permit
requirements)
Varying and cumbersome
Transport and transit
procedures
Police road blocks

Immigration procedures
(visa and work permit
requirements)
Varying and cumbersome
Transport and transit
procedures
Pre-shipment inspections

Immigration procedures
(visa and work permit
requirements)
Varying and cumbersome
Transport and transit
procedures
Pre-shipment inspections

Import and export
quotas/bans

Import and export
quotas/bans

Import and export
quotas/bans

Import and export
permits/licensing
Single channel marketing

Import and export permits
/licensing
Single channel marketing

Foreign exchange controls

National food security
restrictions

Source: Own Analysis
The challenges with customs procedures and administration have been conflicting
application of rules of origin, verification of goods, application of discriminatory and
variable taxes and fees and limited working hours by customs officials. The constraints
related to SPS and TBT measures are: quality inspections even when goods are certified
by accredited laboratories or have marks issued by Bureau of Standards, application of
different measurements on weights, labeling and quality, variable requirements for
tolerance limits and packing and differences in procedures for issuing certification marks.
Similarly, the constraints associated with transport and transit procedures are high and
variable transit charges, bottlenecks in ports and borders posts, non-harmonized axle load
limits, long delays during vehicle inspections, differences in regulations on the use of
trucks in transit traffic and application of cash and insurance bonds.
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The COMESA has been implementing programmes to improve the transport and
communication systems of the region, as well as improving availability of trade
information the region. These programmes include, but are not limited to:▪

Harmonized road transits charges system currently being implemented within
specified routes-North, Central and Southern corridors since 1991

▪

COMESA carrier license that allows commercial goods vehicles to be licensed
with one license which is varied throughout the region

▪

Harmonized axle loading and maximum vehicle dimension system

▪

COMESA yellow card scheme which is vehicle insurance scheme covering third
party issued in one COMESA member states and is valid in all other countries

▪

COMESA has also introduced Customs Bond Guarantee Scheme, the objective of
which is to eliminate avoidable administrative and financial costs that are
associated with the current practice of nationally executed customs bonds
guarantees for transit traffic.

▪

Advance Cargo Information System (ACIS) which is a computer based system
developed by UNCTAD. The ACIS suite of programmes consists of Port Tracker,
Rail Tracker and Lake Tracker

These are programmes and measures that if universally implemented in the three RECs
would effectively contribute to the elimination of NTBs. While cooperation has already
started in some of the areas, it is recommended that they are fully adopted and
implemented as Tripartite FTA programmes.
4.3.3.2 Mechanisms for Elimination of NTBs
The three RECs have different mechanisms to monitor and report progress in the
elimination of NTBs; and for resolving disputed application of NTBs.
A. COMESA: The mechanism to address this problem is the National Monitoring
Committees (NMCs) that are serviced by the National Enquiry Points (NEPs).
COMESA has detailed guidelines on the operations of the mechanism that include:
membership to NMC; responsibilities of each stakeholder (actor); instruments
necessary in the operations of the mechanism, such as NTB Reporting Form and a
template that categorizes NTBs according to WTO codes; and specific steps to
eliminate NTBs. The NMCs are co-chaired by the public and private sector
representatives and are responsible for identifying and monitoring NTBs affecting
intra-COMESA trade. The NEPs are located in the line ministries in charge of
external trade and are responsible for:
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• Tracking and monitoring NTBs affecting intra-COMESA trade
• Sensitizing stakeholders on the M&E mechanism for NTBs and reporting
tool
• Providing guidelines and facilitating access by the business community on
identified NTBS
• Submitting to the Secretariat cases of reported NTBs
• Facilitating country NTB missions by the Secretariat
• Facilitating the removal and submit reports on the elimination of NTBs
• Providing to the Secretariat the regulatory requirements for all traded
products in the region
The process of elimination of NTBs is clear. At the national level complaints are
channeled to the NEPs by the affected parties; and these complaints are forwarded
to the Secretariat. The Secretariat in turn submits the complaints to the member
country where NTB is reported to be problem. The preferred option is for the matter
to be resolved bilaterally and so far this has be the common method. If the case is
not resolved at this level it is referred to a multilateral resolution mechanism
through the organs of the Secretariat and thereafter to arbitration and ultimately the
Court of Justice. There has been no recourse to the last two options.
At the national level the responsibility of eliminating NTBs rests with the NMC.
This process starts with the categorization of NTBs followed by development of
programme of elimination that is monitored by the COMESA Secretariat that also
provides technical assistance and capacity development.
Many challenges however continue to face NTB elimination process that include
financial and capacity constraints facing the NEPs and NMCs; especially in
reporting NTBs and facilitating resolution of disputes. These institutions also have
credibility problems arising from their inability to resolve problems at the national
level.
Cases of persistent NTBs that have been notified to the Secretariat include those
imposed on exports of milk from Kenya and Zimbabwe to Zambia, exports of sugar
from Swaziland to Burundi, exports of soap from Mauritius to Madagascar and
exports of galvanized steel from Kenya to Sudan. Some of these cases have been
outstanding for over 6 years, suggesting that the dispute settlement mechanisms are
not working.
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B. EAC: even though the EAC Customs Union Protocol called for immediate
elimination of NTBs in 2005, it was not until 2007 when the NMCs were launched
in Kenya, Uganda and Tanzania to identify, report and monitor the elimination of
NTBs22. In each country NMCs are made up of public and private sector
stakeholders and are usually chaired by a ministry responsible for EAC affairs that
also provides the secretariat for the Committee.
A Regional Monitoring Committee (RMC) was set up in December 2008 with
membership drawn from the public and private sector of the 5 EAC partner States.
The RMC prepared a time-bound programme for elimination of NTBs.
The NMCs address national and regional NTBs at bilateral level and issues not
resolved there are referred to the Council of Ministers. However, the work of
NMCs has been limited by resource and capacity constraints in all the countries. It
was only as recent as 2008 when the NMCs began mounting training programmes
on the EAC NTBs mechanism.
C. SADC: NTBs related to TBT measures are handled through institutions of SQAM,
while those related to SPS are addressed through SPS Coordinating Committee.
The elimination of other NTBs is the responsibility of a Ministerial Task Force
(MTF) established in August 2006 to develop an Action Plan for monitoring and
elimination of NTBs in the region. The Action Plan identified three categories of
NTBs for elimination, rationalization and harmonization:
•

NTBs with high impact on trade and highly prevalent in the region and to be
eliminated immediately. These were identified as: cumbersome customs
procedures and documentation; transit charges; and, restrictive charges other
than import/export duties.

•

NTBs with medium to low impact and of high to medium prevalence to be
eliminated or harmonized within 1-2 years. Those NTBs that fall in this category
are restrictive single channel marketing; visa requirements; and, cumbersome
import/export licensing and permits.

•

NTBs with low impact and medium to low prevalence and to be eliminated
within 2-5 years. These included: import bans and quotas; pre-shipment
inspection; and, restrictions attributed to national food security.

In Member States cases of NTBs are channeled through the National SADC
Committees and copied to the Secretariat. The Secretariat is mandated to follow up
on the removal of the NTB with the relevant Member State, but if a resolution is not
22

NMCs were launched in Rwanda and Burundi in 2008 after the two countries joined EAC in 2007.
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forthcoming the case is forwarded to the Task Team on NTBs. If this process fails,
experts from a Member State not party to the dispute are appointed with the
agreement of the disputants to arbitrate. The last resort is the SADC Dispute
Settlement mechanism that can provide the final resolution.
As a first step in this process the Member States were to establish and notify the
NTB National Contact Point (NCP). This was achieved, but there has been little
progress in the elimination of NTBs.
4.3.3.3 Modalities Harmonization of NTBs under CES Tripartite
All the three RECs recognize the threat posed by NTBs to growth of intra-regional trade
and generally on the welfare of their people. Member states are also aware of the great
opportunity presented by the envisaged COMESA-SADC-EAC FTA. To this effect, the
first Tripartite Summit held in Kampala, Uganda on 22nd October, 2008 directed the three
RECs to commence the process of harmonizing their trading arrangements. In
implementing the directives of the Tripartite Summit the Trade and Customs Committee
of the Tripartite Task Force have been held two meetings on NTBs.
The first meeting was held in Johannesburg, South Africa on 9-10th March, 2009 to
consider the NTBs reporting, monitoring and elimination processes in the three RECs and
to agree on modalities for a common, comprehensive and holistic approach for
eliminating NTBs in the region. The meeting recommended that member states should
comply with the provisions of their respective treaties and protocols on the elimination of
NTBs. It also recommended that the three RECs should assist their member states in
capacity building; to rationalize and harmonize NTB reporting mechanisms; to achieve
unified operational modalities for the eliminating NTBs; and, to adopt online NTBs
reporting and monitoring system.
The second meeting involving technical officials from the three RECs was held in
Harare, Zimbabwe on 20th April, 2009 to examine the processes, institutional set ups and
documentations required to implement the NTBs mechanisms in the three RECs; and
specifically to focus on the harmonization of reporting and elimination processes and
institutional mechanisms. The meeting recommended that:
•

COMESA secretariat should review and align the definitions and classifications
of NTBs with those of the WTO for easy application by the business community.

•

National Enquiry Points be renamed National Focal Points to avoid confusion
with other enquiry points.

•

One private sector focal point in the member states should be designated to
disseminate information to various other private sector associations/chambers.
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•

SADC secretariat draw up the reporting and elimination structures and processes
based on the existing COMESA, EAC and SADC frameworks and report to the
next meeting for finalization.

•

COMESA secretariat redesign and format second NTBs reporting form 2 for use
by drivers and freight forwarders and submit to the next meeting.

•

SADC secretariat redesign the NTBs elimination matrix (Elimination Plan for
NTBs template) as was recommended.

•

COMESA secretariat comes up with a list and obtains quotation from a service
provider/web designer to facilitate resource mobilization and implementation of
the modifications.

The tripartite meeting also agreed that the three RECs should hold inter-RECs NTBs
harmonization committees twice a year.
4.3.3.4 Recommendations
In addressing NTBs, the problem with the past efforts is that they have been considered a
regional issue. However, NTBs are first and foremost a national problem. The local
business community faces the same bottlenecks as the exporters. They also have to
contend with the costs associated with police road blocks, cumbersome customs
administration and documentation procedures and cumbersome transport procedures the
same problems that face exporters as they move their products out of ports, along
transnational highways and across borders posts.
It is therefore recommended that strategies to address NTBs should in the first instance
strength NEPs and NMCs to build their competence and credibility to address national
NTBs before extending their role to regional concerns. They should be strengthened by
situating them at the highest level of government to elevate the question of NTBs in
national agenda.
The role of the RECs should be to mobilize resources to support and NTB mechanisms,
monitor the work of the mechanism and be the forum for member states to develop and
monitor the implementation of policies on NTBs. There is also need to strengthen the
legal framework that underpins the elimination of NTBs; including capacity building in
the RECs and institutions such as the Courts of Justice to effectively address disputes
related to NTBs. The recent work of the Tripartite Committee on Harmonization of NTBs
is a concrete step in coordinating policies for eliminating NTBs in the three RECs. The
Committee should also play a role in mobilizing resources to support capacity building
for NTB mechanisms and disseminate information and ensure international best practices
are brought to bear in elimination of NTBS.
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4.4

Customs Procedures

Customs procedures regulate international trade with the purpose of ensuring compliance
with national laws on revenue collection and security. Customs controls, however involve
procedural, administrative and institutional bottlenecks that can raise the transactions
costs of international trade. It is therefore important that customs controls and trade
facilitation measures are balanced to ensure that customs procedures are efficient and
predictable so that the movement of goods out of ports and across borders are not
delayed.
The application of the customs procedures is through internationally agreed conventions
and instruments meant to promote international trade. Some of the instruments used in
customs administration such as the rules of origin and customs valuation derive from
WTO Agreements, while others like the international Harmonized System (HS) of goods
nomenclature and the Kyoto Convention on the simplification and harmonization of
customs procedures have been agreed by the member countries of World Customs
Organization (WCO).
International best practice requires that at the regional level measures are put in place to
ensure:
•

Harmonization and simplification of customs procedures

•

Application of modern and compatible processes and information technologies

•

Joint management of border controls

•

Cooperation in customs enforcement and compliance

This study reviewed customs administration frameworks of the three RECs provided by
the model SADC customs Act, the COMESA customs union Act and Regulations and the
East Africa Customs Union Management Act (EACMA) 2004. The three legal
instruments have borrowed heavily from customs legislations of the Member countries.
These Acts and Regulations have also adopted international best practices set out in the
revised Kyoto protocol, the WTO agreements and the WCO interpretative rules and
advisory opinions, especially with regard to:
• Customs appointment of airports, ports, routes, customs areas including places of
examination of goods and verification of imports and exports.
• Customs tariff classification and interpretative rules of the harmonized system.
• Customs valuation procedures.
• Appeals, dispute resolution and settlement of disputes.
• Investment incentive programmes including drawbacks, refunds, remissions,
rebates, and exemptions.
• The safeguard and anti-dumping measures.
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• Simplification of customs enforcement and cross-border controls23.

The COMESA Regulations 2009 provides that Member States shall co-operate in
adopting uniform, comprehensive and systematic tariff classification of goods; and, a
standard system of valuation of goods based on principles of equity, uniformity and
simplicity of application in accordance with Article VII of GATT/WTO. The Regulations
also provide for the establishment of common terms and conditions governing temporary
importation procedures, including the list or range of goods to be covered and the nature
of manufacturing or processing to be authorized; customs requirements for re-exportation
and transit of goods; harmonization and simplification of customs and trade formalities,
documentation and dissemination of information; and, harmonization of customs
requirements for the control of warehoused goods, export promotion schemes and free
zones.

Similarly, Article 6 of the EAC Customs Union Protocol and the EAC Regulations 2007
provide the administrative procedures that are applied to facilitate trade among the
Partner States. These measures are aimed at:
•
•
•
•
•

Reduction of documentation through adopting Single entry Document.
Adoption of common standards
Simplification of customs procedures
Establishment of joint training programmes
Seamless integrated trade transactions through-adoption of information
technology, using the Simba 2005 System for Kenya and ASYCUDA
Systems in the other EAC Partner States

Customs matters are handled in SADC by the Sub-committee on Customs Cooperation.
As already noted a customs Act has been developed to be used by the SADC member
states to benchmark and harmonize customs procedures in the region and to ensure
adoption of international best practices. The Sub-committee has introduced a single
customs declaration form that replaced numerous declaration forms; and that together
with a customs guarantee bond is important in facilitating transit traffic in the region. The
SADC Member States have also engaged in bilateral cooperation on customs
administration through MOUs. This includes the development of joint border posts as a
means of trade facilitation by reducing customs clearance time at the border posts.

23

These include rules and regulations on offences, seizures and forfeitures; procedures on imports for
home-use and re-exports; free economic zones; and authorized economic operators.
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The study recommends that the three RECs adopt and implement the objectives of the
WCO/ ESA Post Clearance Audit to secure and facilitate global trade. This framework of
standards when adopted will enable the RECs member countries to facilitate trade by
reducing or removing the cumbersome customs procedures. It embraces the promotion of
a seamless movement of goods through secure international trade supply chains.
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5. MOVEMENT OF PERSONS IN THE REGION
5.1

Introduction

Movement of persons or migration in search of better living is as old as mankind. In
recent times the phenomenon has been dominated by the movement of migrant workers
and refugees that as governments have tightened border controls24 have spawned
smuggling and trafficking of persons. The human desire to migrate in search of economic
opportunities has generated pressure for international conventions not only to protect
refugees and migrant workers, but also to commit sovereign states to an agreement that
facilitates free movement of people.
In the context of FTAs, commitments on free movement of persons relate to ability of
citizens of one member to move freely to other member states. At the initial stages of
cooperation this is usually allowed for specified reasons and durations. The free
movement of persons, the right of establishment and residence is an objective of stages of
integration arrangements that are much deeper than free trade areas. At the multilateral
level movement of persons falls under the WTO General Agreement on Trade in Services
(GATS) that is yet to be concluded, especially Modes 3 and 4 on commercial presence
and temporary movement of service providers, respectively.
Nations control cross-border movement of persons through immigration regulations that
prescribe conditions of eligibility and length of stay, and the application and processing
of visa and work permits. In the case of businesses seeking to set up commercial
presence, additional requirements such as limits on the number of foreign employees,
wages and benefits may apply. The conditions for those seeking to provide professional
services may be more onerous as they may be required to have specific qualifications or
to be registered by professional entities or societies.
As directed by the Tripartite Summit this study limits itself to the free movement of
business persons. These persons are primarily individuals whose interests are to provide
goods and services on a temporary basis across borders for economic gain. The analysis
recognizes that free movement of persons is an important element of the regional trade
arrangements; but limits itself to movement of persons with business interests.

24

While free movement of persons can benefit the receiving countries in the form of transfer of skills
and technology, trade and investments; restrictions are imposed because of fears related to job losses
for locals, depression of wages, insecurity and the costs of supporting the migrants.
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5.2

Movement of Persons in CES

The initial instrument governing the movement of persons in COMESA was the PTA
Protocol on the Gradual Relaxation and Eventual Elimination of Visa Requirements.
Under the Protocol Member States began to relax visa requirements by adopting
international standard of issuing multiple entry visas for 90 days. This was revised by
Article 164 of COMESA Treaty when Member States agreed to replace the PTA Protocol
with a Protocol on Free Movement of Persons, Labour, Services, Right of Establishment
and Right of Residence. This Protocol was adopted by the Sixth Summit of the Authority
in Cairo, Egypt in May 2001. However, only Kenya, Rwanda, Burundi and Zimbabwe
have signed the protocol, making it difficult to have the anticipated impact. The
COMESA Member States therefore continue to use the provisions of the PTA Treaty by
issuing entry visa on bilateral basis instead of implementing the agreed multilateral
provisions.
In the EAC free movement of persons is provided for by Article 76(1) of the Treaty that
states that under the Common Market “there shall be free movement of labour, goods,
services, and the right of establishment”. Article 104 of the Treaty articulates areas of
cooperation required to promote the Protocol on the Free Movement of Persons, Labour,
Services and the Right of Establishment and Residence.
Achievements in this area include the introduction of an EAC passport that is in the
process of being internationalized; harmonized immigration entry/departure cards; and
harmonized procedures for issuance of entry/work permits. East Africans can travel
within the region using either national or EAC passports; and EAC Passport holders are
allowed multiple entry visas for six months. Business persons travelling in the region for
business purposes can obtain entry/work permits classified in five categories: Class A for
persons intending to prospect for minerals or mining; Class B for those intending to
engage in agriculture; class C for those with professional qualifications and intending to
practice in a Partner State; Class F are those intending to engage in manufacturing alone
or under a partnership; and, Class G are those intending to engage in trade, business or
provision of services on their own account or in partnership.
Those seeking the entry/work permits in EAC have to apply to Immigration Departments
using prescribed forms. It is has been recommended that work permits be issued for 1-5
years renewable and that those applying have the following qualifications:
• Class A: must have the necessary license and adequate capital as prescribed by
the relevant ministry
• Class B: have permission to acquire land for the purpose, adequate funds and
adherence to relevant regulations
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• Class C: have the required professional qualifications, adequate funds and is
registered by a relevant professional body.
• Class F: must have relevant license and sufficient capital
• Class G: must have relevant license, sufficient capital and relevant professional
qualifications
These recommendations are yet to be implemented and although the harmonized
procedures for issuance of entry/work permits were adopted by the Council of Ministers
in January 2004, the Partner States are yet to fully comply. As an example the agreed fee
structure for work permits has not been harmonized across the Partner States.
The free movement of labour and persons is an objective of SADC and is provided for by
Article 5(2d) of the Treaty. To this effect SADC adopted a protocol on the facilitation of
free movement of persons in 2005, under which the Member States agreed to:
•

Harmonize their laws and administrative practices to facilitate citizens of the
Community visa free entry to the territory of other Member States for a maximum
of 90 days per year.

•

Abolish visa requirements and where visas are necessary, they be issued at the
port of entry free of charge.

•

Issue on bilateral basis uniform and simple border permits/border pass to citizens
residing on border of the Member States.

•

Introduce uniform and machine-readable passports and visas at the regional level.

The Protocol however stipulates that the right of establishment can only be provided by a
Member State to citizens of other states on the basis of its own national laws (Article19).
This failure to require application of uniform rules across SADC will certainly restrict the
free movement of business persons. Moreover, the Protocol has not been implemented
because the two thirds of the membership required to ratify it has not been achieved.
5.3

Free Movement of Persons in Other RECs

A review of the movement of people in other RECs was done for comparative purposes.
The RECs chosen for this purpose are Economic Community of West African States
(ECOWAS), Association of Southeast Asian Nations (ASEAN), ANDEAN, Caribbean
Community (CARICOM), North American Free Trade Area (NAFTA) and European
Union (EU). A summary of the analysis is provided below.
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ECOWAS: Article 27 of ECOWAS Treaty provides for free movement of persons and
the right of residence in the Community. This was adopted by the 1979 Protocol on the
Free Movement of Persons, Right of Residence and Establishment that was supplemented
by the 1986 and 1990 protocols that introduced the right of residence and the right of
establishment, respectively. The protocols provide for abolition of visa and entry
requirements and issuance of an ECOWAS passport. However, little progress has been
made in the implementation of these protocols and the ongoing debate on the
establishment of an ECOWAS single market by 2020 calls for urgent action on the
implementation of agreements on the free movement of persons.
ANDEAN: the “Andean Labor Migration Instrument” promulgated under Decision 545
of June 2003 provides for the free movement of labour within the region. The instrument
classifies migrants as workers, company employees, seasonal workers and border
workers. It also calls for documentation of migrant workers and ensuring that they
received equal treatment and the right to unionize.
CARICOM: the Treaty establishing CARICOM (Article 45), including the CARICOM
Single Market Economy provides for freedom of persons within the Community. As a
first step to achieve the objective skilled nationals have been accorded the right to seek
employment in any member of the Community. Skilled persons have been classified into
several broad categories: university graduates, media workers, sportspersons, artistes,
musicians, professional nurses (registered), teachers (accredited), managers, technical
staff, artisans and holders of associate degree of comparable qualifications. The Treaty
requires the Member States to enact legislation and establish administrative and
procedural arrangements to ensure free movement of skilled persons into and within their
jurisdictions. This includes elimination of the use of passports as travel document for
nationals of the Community; elimination of the requirement for work permits;
establishment of mechanisms for certifying and establishing equivalency of degrees and
for accrediting institutions; and, harmonization and transferability of social security
benefits. The Treaty has provisions for monitoring and ensuring compliance with Article
46 and for reviewing the classes of persons entitled to free movement with a view to
enlarging the number of classes in the list. The Treaty also provides for the right of
establishment (Article 30) in which nationals of the Community have a right to undertake
non-wage economic ventures that include commercial, industrial, agricultural or artisanal
activities; and to establish and manage economic enterprises or companies in any
Member State.
ASEAN: in this REC free movement of persons engaged in trade in goods and services
and investments is encouraged by ensuring issuance of visas and employment passes for
professionals and skilled labour, but under laws and regulations prevailing in the
receiving country. In the absence of a regional agreement on the movement of persons
negotiations related to the matter has been confined to market access issues under Mode 3
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and 4 in the context of GATS. The recent agreement by ASEAN to liberalize trade in
services by 2015 requires harmonization and standardization of policies to facilitate free
movement of persons within the region. Actions taken to facilitate the process include
cooperation by universities to increase the mobility of staff and students; development of
skills and competencies in priority sectors; and strengthening of research capabilities to
promote skills, job placement and labour market information.
NAFTA: this FTA allows temporary entry of business persons for the purposes of
trading in goods, provision of services or involvement in investment activities. Business
persons are classified into three types: business visitors, traders and investors, intracompany transferees and professionals with specific requirements for each group.
Activities to be undertaken by business visitors are clearly defined25 and minimum
educational requirements and other qualifications for professionals are listed26. Work
permits are required for all classes except business visitors. In general, the participating
countries are not allowed to impose numerical limits or requirements for prior approval
procedures, petitions, labour certification tests or other procedures of similar effect on the
business persons seeking entry. It is important to note that in this FTA the right of entry
does not extend to the right of residence and establishment.
European Union: Article 3(c) of the EU Treaty allows free movement of persons, the
right of establishment and residence within EU. Moreover, Article 8 establishes
citizenship of the EU, thus providing EU citizens the right to move freely and reside in
the territory of any of the Member States.
5.4

Recommendations

As already discussed, policies to promote the free movement of persons by the three
RECs are at different stages of implementation. In all the cases policy implementation is
behind agreed programmes, and only EAC has made considerable progress. A
comparison with the other RECs indicate that ECOWAS and to some extent ASEAN
suffer the same problems with the Tripartite RECs. Apart from the introduction of a
regional passport, ECOWAS has failed to implement the protocols on free movement of
persons, while ASEAN does not have a regional agreement on the issue. ANDEAN and
CARICOM have gone a step further categorizing workers and skilled workers given the
right of employment in any Member State; with protection of migrant workers being
assured in ANDEAN. In NAFTA free movement of labour is clearly defined by the
agreement with types of labour, including their qualifications and activities they can
25

These include research and design, manufacture and production, marketing, sales, distribution, after
sales service and general service.
26

These include degrees, diplomas, certificates, licenses, professional qualifications and years of
experience for specific professions.
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engage in. On the other hand, the European Union provides the ideal example where free
movement of labour including the right of residence and establishment is assured.
This study recommends a Tripartite Protocol on the movement of persons that gives
priority to the movement of business persons in the first instance. The protocol is
modeled on the NAFTA provisions. It applies to persons engaged in providing goods and
services and does not cover those seeking employment and long term stay. This model
protocol is attached to this report as Annex III.
The model protocol defines business persons as business visitors; investors; installers and
service providers; corporate executives; intra-company transferees; and, professionals.
The protocol provides for harmonization of visa application and processing formalities
and fees. It is proposed that the Protocol forms the basis for negotiations for the free
movement of persons, the right of establishment and residence in the medium to long
term.
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6. LEGAL AND INSTITUTIONAL FRAMEWORK FOR THE
ESTABLISHMENT OF TRIPARTITE FTA
6.1

Introduction and Background

The first challenge for any Regional Trading Agreement (RTA) or Free Trade Area
(FTA) is the compliance with international obligations of the international legal
framework, particularly the World Trade Organization (WTO) legal framework which
has provisions that may both constrain and also shape any economic co-operation among
economic entities. A vital consideration for COMESA, EAC and SADC, which
themselves are distinct regional trading blocks at different levels of integration, will be
the impact of the proposed FTA on the formation of new rules within the three and how
those will fit in the international framework for regulating international economic
relations.

At the global level, the aim of GATT was to do away with discrimination in international
trade through the imposition of a general most favoured nation (MFN) obligation, while
at the same time allowing preferential trade to take place in certain circumstances. In the
process, one of the most problematic exceptions to the MFN requirement is that provided
in Article XXIV of GATT. This article provides an exception for customs unions, free
trade areas, and any interim agreements. Paragraphs 8(a) and 8(b) of Article XXIV
defines both customs union and a free trade area. In particular, 8(b) provides that:
“A free trade area shall be understood to mean a group of two or more
customs territories in which the duties and other restrictive regulations of
commerce are eliminated on substantially all the trade between the
constituent territories in products originating in such territories.”
To ensure that customs unions and free trade areas meet their desired objectives, Article
XXIV of GATT imposes several conditions on the creation of such trading areas. The
focus of these conditions aim at ensuring that the customs union or free trade area helps
trade to flow more freely among the territories in the group without barriers being raised
on trade with those outside the group. It is for this reason, among others that the GATT
rules provide criteria for the formation of customs unions and free trade areas to achieve
the foregoing ends. The criteria are fundamentally three:
•
•
•

Commitment to deep intra-region trade liberation;
Neutrality vis-à-vis non- parties trade; and
Transparency
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Of particular importance in the development of GATT’s legal framework regulating
regional agreements as it affects developing countries, was the Agreement on
Differential and More Favorable Treatment, Reciprocity, and Fuller Participation
of Developing Countries which decision was taken on 25th November 1979 during the
Tokyo round of GATT. This decision, commonly known as the “Enabling Clause”
recognizes tariff and non tariff preferential treatment in favor of and among developing
countries as a permanent legal feature of the world trading framework.
Rules to allow integration in services are included in the General Agreement on Trade in
Services (GATS) which was concluded during the Uruguay Round. Prior to GATS
services were not regulated by the international legal framework. Article V of GATS is
similar to Article XXIV, and provides an exception to MFN obligation of GATS for
bilateral and plurilateral agreements to liberalize services trade in economic integration
agreements.
The proposed COMESA, EAC and SADC FTA will need to be established on the basis
of the foregoing international legal requirements and in particular the provision of WTO,
GATT, and GATS.
This chapter provides the legal and institutional framework for establishing the proposed
CES Tripartite FTA. An international and regional comparative analysis informs the
recommended legal and institutional structures.
6.2

Institutional Structure of FTA’s

6.2.1 General
Institutions and organs of economic integration groupings reflect, to a large extent, the
underlying philosophies and realities of the particular organizations they represent. They
constitute the tools and means for the realization, within a given context, of the specific
substantial aims and objectives of the organizations. Treaties or agreements establishing
the specific organizations will to a large extent specify the aims and objectives and also
the institutional structure and management of the organizations. Experience has shown
that the choice of any institutional mechanism should bear a direct and proportional
relationship to the nature, breadth and scope of what is to be integrated.
The effectiveness of the institutional arrangement will vary depending on the stage of
integration of the organization.
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6.2.2 Institutional Approaches to Regional Integration
6.2.2.1 The Inter- State Approach (Inter-governmentalism)
It manifests itself through the preeminence of the highest political offices in the member
states, through national representation in the key decision making organs such as the
Authority/ Summit, Council of Ministers and a myriad of other intergovernmental
committees. In addition it manifests itself through limited resources and responsibilities
assigned to the secretariats, and at times through limited jurisdiction given to any judicial
organ of the organization. Inter-governmentalism results from the position occupied at
the apex of the institutional hierarchy by bodies made up of government representatives
that dominate the system. These bodies will ordinarily direct and supervise the operations
of the regional integration, and indeed manage the evolution of subsequent stages of
integration.
6.2.2.2 Shared Sovereignty (Supranationalism)
The approach of shared sovereignty identifies integration as creating a new system of
collective governance over and above the national interests of member states. Otherwise
known as supranationalism, its key manifestation is the establishment of supranational
organs to drive the integration process. It entails the ceding of some sovereignty to be
administered by the organization’s institutions.
6.2.3 The European Experience
The European Union, at the level of both a political and economic union was established
by the Maastricht Treaty in 1993 upon the foundations of the then existing European
Economic Community (EEC. It operates through a hybrid system of both
intergovernmentlism and supranationalism. It has supranational bodies able to make
decisions in the interest of the Union without the agreement of all national governments.
The EU operates a single institutional structure consisting of the European Council of
Heads of States and Government which provides political leadership, the European
Parliament, the Council of Ministers, the European Commission, the Court of Justice and
the Court of Auditors. In this structure, the Council of Ministers represents
intergovernmentalism, the Parliament represents the citizen’s interests, and the
Commission represents European interests at supranational level.
6.2.4 The North American Experience (NAFTA)
The North American Free Trade Area (NAFTA) Agreement was signed on 1st January,
1994 by the United States of America, Canada, and Mexico. It was designed to be the
world’s largest and biggest FTA. The NAFTA Agreement was meant to be an “economic
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constitution” for North America, creating a supranational framework for all the
continental economic activity.
NAFTA developed a highly de- centralized institutional structure. Three permanent
institutions were created to oversee NAFTA’S functioning. These were:- the Free Trade
Commission at ministerial level, the Secretariat with three national sections, and a large
number of Committees and Working Groups.
The NAFTA institutional structure evinces a web of relatively autonomous and insular
bodies with highly specialized mandate in the hope of increasing the likelihood of a fair
and consistent interpretation of the Agreement.
6.2.5 The ASEAN (AFTA) Experience
AFTA is a trading block agreement by the Association of South East Asian Nations.
Borne out of the Bangkok Declaration of 1967, ASEAN was predetermined to be nonlegalistic. The Declaration itself was only a political statement that required no
ratification. The founding fathers wanted ASEAN to be just a loosely- organized political
association with minimum institutionalization, and without legal personality or
constitutional framework. The first attempt to develop a more comprehensive legal
framework was in 1976 when member states established the ASEAN Secretariat.
The Declaration of ASEAN Concord and the Treaty of Amity and Co-operation had two
significant provisions on dispute settlement, and the establishment of the High Council as
part of the institutional structure.
The administration and coordination of ASEAN primarily is handled by the national
customs and trade authorities in each member state.
6.2.6 The CARICOM Experience
The ‘sui generis’ nature of CARICOM of one treaty, bringing into existence two distinct
legal entities: the Community, and the Common Market Organization, with potentially
different membership, merits special consideration.
CARICOM presents the characteristics of a classical type of international organization
with one main decision-making organ of strictly intergovernmental composition, and an
administrative secretariat. There is no provision for an independent, supranational
decision- marking body.
6.2.7 The African Experience
In the context of regional integration, the African experience is primarily
intergovernmentalism. The institutional structure is, in a majority of cases, if not all,
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inter-state in approach. Integration institutions are by and large in an embryonic stage and
are handicapped by weak institutional structures such as:
•

Weak Secretariats: which serve merely to prepare and execute decisions of the
organization’s inter-governmental bodies without any real decision- making
power. Although they are the legal embodiment of the respective organizations,
their prerogatives are eroded by the strong presence of intergovernmental
institutions. There is glaring overlap of responsibilities between the Secretariat’s
and the intergovernmental organs whose powers tend to cut across those of the
Secretariat’s departments. This has led to misunderstanding as to the division of
responsibilities leading to confusion, duplication, and sometimes to inertia and
paralysis. The presence, weight and influence of member states have reduced
secretariats to the role of technical and administrative units operating at low levels
of responsibility.

•

Limited jurisdiction of judicial organs: whose mandate to deal with disputes is
limited. The composition and procedures of regional judicial organs is determined
by the high intergovernmental organs. This diminishes the organization’s legal
autonomy. In addition, most disputes are settled bilaterally; the settlements by
diplomatic means taking precedence over legal recourse.

It is on the basis of the foregoing global and continental analysis of the institutional
structure of economic integration groupings, that the structure of the three regional
economic groupings-COMESA, EAC, and SADC, the subject of this study, are
examined.
6.3

Legal and Institutional Structure of the Tripartite RECs.

6.3.1 COMESA
Article 7 of the Treaty Establishing the Common Market for Eastern and Southern Africa
(COMESA) creates eight organs that constitute the institutional structure of COMESA.
At the apex is the Authority composed of Heads of State or Government of member
states. The Authority is the supreme policy organ responsible for the general policy,
direction and control of performance of the executive functions of the common market.
Article 8(7) requires that decisions of the Authority be taken by consensus. Objection by
one member state constitutes a veto.
The Council of Ministers is the second in hierarchy. It consists of ministers designated by
member states with responsibility of monitoring and keeping under review and ensuring
the proper functioning and development of the common market. Its key executive
functions include the making of regulations, issuance of directives and taking of
62

decisions in accordance with the provisions of the Treaty. This quasi- legislative function
puts the Council in the position of the engine of the COMESA integration. Decisions are
by consensus failing which by two thirds majority of the members.
There are a number of Intergovernmental and Technical Committees which, together,
constitute part of the institutional structure but with specific and clearly spelt out treaty
responsibilities.
The Court of Justice established under Article 19 of the Treaty has, as its primary
jurisdiction, to ensure the adherence to law in the interpretation and application of the
Treaty. The general jurisdiction of the Court is spelt out in Article 23, and is described in
general terms as being:“….to adjudicate upon all matters which may be referred to it
pursuant to this Treaty.”
The Secretariat is headed by the Secretary- General who is the Chief Executive Officer
appointed by the Authority. The functions of the Secretariat can be discerned from
Article 17(8) which spells out those of the Secretary- General. They are primarily
centered on assisting and servicing the intergovernmental organs of the common market
and submitting reports and the budget to those organs and as secretary to both the
Authority and the Council.
The COMESA institutional structure mirrors the African experience of
intergovernmentalism with a pyramidal power structure, a week secretariat, a judicial
organ that is deliberately weak, and a non-existing legislative organ.
6.3.2 The East African Community (EAC)
Article 9(1) of the Treaty Establishing the East African Community establishes seven
organs of EAC as an international organization, with residual power vested in the Summit
to establish any others. Article 9(3) expressly designates and inherits the institutions of
the defunct East African Community as institutions of the Community.
Like COMESA, EAC institutional structure is essentially inter- state in approach based
on the maintenance of national sovereignty and the dominance of partner states over the
workings of the Community. The national governments retain a direct role in decisionmaking through the rule of consensus in the process of developing and adopting
Community decisions. Article 12(3) expressively provides for consensus as the mode of
decision – making in the Summit, which is by and large, applied in all other organs below
the Summit. The Summit, the Council and the Co- ordination Committee all of which are
composed of government representatives at different levels, direct and supervise the
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operations of the Community and decide and manage its evolution from one phase to the
next.
Under Article 10 of the Treaty, the Summit consists of the Heads of State or Government
and its functions under Article 11, include giving general directions and impetus as to the
development and achievement of the objectives of the Community. The council is
composed of state ministers and is the policy organ of the Community under Article
14(1) of the Treaty. In this capacity, the Council makes and takes policy decisions,
initiates legislation, gives directives to Partner States and institutions of the Community,
other than the Summit, the Court and the Assembly. Coupled with power to make
regulations under Article 14 (3) (d) the Council is indeed the engine of EAC integration.
Although Article 66 (1) provides that the Secretariat is the executive organ of the
Community, the functions assigned to it under Article 71, read alongside the function of
the Council under Article 14, reduces the Secretariat to an organ whose real function is to
prepare and execute decisions of the Community’s intergovernmental organs. Like the
COMESA Secretariat, the EAC Secretariat is expected to ensure the smooth functioning
of the Community on a day- to- day basis but handicapped in doing anything else by the
lack of any real decision- making power.
The East African Court of Justice established under Article 9, has limited mandate if one
examines its role and jurisdiction under Articles 23 and 27 of the Treaty respectively.
The initial jurisdiction of the Court was limited to the interpretation and application of the
Treaty.
The Courts’ jurisdiction on the interpretation of the Treaty shall not affect the jurisdiction
of partner states domestic juridical organs. In addition, the right of legal and natural
persons to access the Court under Article 30 is constrained.
A keen look at the functions of the Assembly under Article 49 shows that the real
effective function is to debate and approve the budget of the Community. The limitations
imposed on the legislative functions of the Assembly under Article 59, renders its
capacity to initiate Community legislation near impossible.
6.3.3 The Southern African Development Community (SADC)
Article 9 of The Treaty of the Southern African Development Community, establishes six
institutions of SADC with a residual power for the establishment of others should the
need arise. Like both COMESA and EAC, the SADC institutional structure is inter- state
in nature.
Under Article 10 of the Treaty, the Summit is composed of the Heads of State/
Government and is the- “….. Supreme policy- making institution of SADC…” 64

responsible for the overall policy direction and control of the functions of SADC. The
extensive functions of the Summit set out in this Article, coupled with the fact that
decisions of the summit shall be by consensus under Article 10(8), shows clearly the
dominance of the Summit over the workings of other institutions of SADC.
The Council, which is the second highest ranking SADC institution, is also made up of
government personalities:- ministers preferably responsible for economic planning or
finance. The Council’s functions under Article 11(2) are restricted to overseeing the
functioning and development of SADC by ensuring implementation of policies and
execution of SADC’S programmes. Like the Summit, in the discharge of it’s functions,
the Council reaches decisions by consensus. These two bodies;- the Summit and the
Council, by and large direct and supervise the operations of SADC and manage its cooperation and integration.
The Committees under Articles 12 and 13, report to the Council and are equally
intergovernmental instrumentalities responsible for the co-ordination of co-operation and
integration of policies and programmes in specific sectors. Together with the Standing
Committee of Officials, whose role is technical advice to the Council, the SADC
intergovernmentalism institutional structure is complete.

Under Article 14 of the Treaty, the Secretariat:“…….shall be the principal executive institution of SADC……”
Its functions under this Article mirror similar weaknesses as those experienced in
COMESA and EAC. Like the other two, in practical terms, SADC secretariat serves
merely to prepare and execute decisions made by the Summit and the Council. Although
it is the legal embodiment of SADC responsible, ‘inter alia’ for
“……representation and promotion of SADC….”
Under Article 14(1) (e), the Secretariat’s prerogatives under this Article have been
practically eroded by the strong presence of the Summit, the Council, and other
intergovernmental institutions below them. The Executive Secretary’s responsibilities as
set out in Article 15, have been accordingly curtailed and limited to the role of the
Secretariat aforesaid.
The Tribunal has a limited jurisdiction and mandate. Under Article 16, it is constituted to
ensure:“….adherence to and proper interpretation of the provisions of this
Treaty and subsidiary instruments and to adjudicate upon such disputes
as may be referred to it…”
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There is no specific mention in the Treaty, as to who may refer matters to the tribunal
pursuant to Article 16(1) and, apart from its express jurisdiction to give advisory opinions
sought by either the Summit or the Council, the jurisdictional basis of the Tribunal in the
Treaty is otherwise shrouded in mystery.
The Protocol on the Tribunal and the Rules of Procedure Thereof dated 7th August 2000,
is elaborate on procedural issues but limited on jurisdictional details.
6.4

Proposed Legal Framework and Institutional Structure for Tripartite FTA

6.4.1 The Legal Framework
It has been observed that all the three RECS have adequate treaty provisions empowering
each one of them to enter into and conclude regional and international treaties and
agreements with organizations sharing their respective principles and objectives. Each is
an international legal personality clothed with all attributes of a legal person including
power to enter into such agreements and bind their respective Member or Partner States.
From this stand – point therefore it would be legal and logical for the three RECs
concluding a legal instrument to which their respective members would be bound.
Notwithstanding the express legal provisions empowering the RECs to enter into
international agreements on behalf of its members and bind them, the reality on the
ground is different and it is unlikely that states will cede power to the three Secretariats to
bind them to a Tripartite Free Trade Area in a legal instrument without their direct input.
The three RECs, themselves suffer severe limitations to commit their members to an
international agreement. The study has revealed that, notwithstanding the provisions
designating the respective Secretary’s General/Executive Secretary as the Chief
Executives and, in that capacity, as the legal embodiments of the three RECS, the
practical ability and capacity for them to commit to an international agreement /treaty
without the express participation and concurrence of their member states is lacking. This
is borne out of the fundamental weakness observed in the institutional structure of the
three RECs. Their institutional and management structure is pre-dominantly
intergovernmentalism. It is the absence of effective supranational institutions to drive
and direct the integration process of the RECS, that is responsible for the fundamental
weaknesses being experienced and inability of the Chief Executives of these REC’S to
effectively enter into the proposed FTA and commit their respective member states
without the latter’s participation/concurrence.
In the circumstances, two options exist for the legal framework of the proposed FTA.
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i.

An agreement between the three RECS agreeing to establish an FTA among
themselves on behalf of their member states. There are adequate legal
provisions in the respective treaties enabling them to do so. This will not only
be quicker but will also be the most effective way of establishing the
Tripartite FTA. The scope of coverage will take into account the respective
objectives of each of the RECS. The level and coverage of the FTA should be
informed by both the objectives as set out in the Tripartite Memorandum of
Understanding and the Communiqué. If this course of action were to be
taken, implementation of the FTA will be much faster as entry into force of
such Agreement will not be delayed and/or scuttled by the tedious and
cumbersome ratification processes attendant to entry into force and
implementation of inter-state treaties and agreements. To achieve this
however, member states will have to execute a legal instrument, expressively
empowering the three RECS to conclude the FTA that will be binding to
them.

ii.

If, because of the inherent institutional weaknesses highlighted above, the
FTA cannot be established by an agreement between the RECS, the
alternative is a new international legal instrument in the form of a treaty
establishing the FTA. This approach will require that the objectives, content
and structure of the FTA will be subjected to negotiations by member states of
the three RECS. The agreement reached will need to be arrived at, and its
implementation will be dictated by an agreed ratification process. Experience
has shown that the process of negotiating and ratifying international
instruments creating FTAs, is expensive both in time and resources. The
situation is even more compounded by the respective stages of each of the
three RECS in their integration process. Whereas EAC has pursued a focused
integration path moving from a Customs Union into a Common Market,
Monetary Union and Political Federation and has, by and large, kept its
integration timetable, the same cannot be said of COMESA and SADC.
COMESA members are at various stages of integration; some have moved
into its recently established customs union, some are still at its FTA stage and
others have not even joined the FTA. SADC has a similar problem with some
of its members in the SACU Customs Union and others not even at the full
FTA stage of SADC. Coupled with the multiple memberships, to negotiate
and reach an agreement on a tripartite FTA is bound to be a long process.

There are those who also think that the Tripartite FTA could be established by a
memorandum of understanding between the member states. A memorandum of
understanding by definition and as a matter of law cannot create rights and obligations
that are legally enforceable. For this reason, among others, it cannot meet the legal
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minimum required of an instrument creating a free trade area within the meaning of
GATT/WTO.
It is for the reasons set out herein, that we recommend that the CES Tripartite FTA be
created by the three RECS on the clear understanding that the member states agree to
confer specific executive authority to the Chief Executives of the three RECS to bind the
member states.
Notwithstanding this recommendation, we are alive to the reality on the ground.
Accordingly, Annex I is a draft Agreement to establish the CES Tripartite FTA which is
to be executed by the member states should it be decided that member states and not the
REC’s enter into the FTA directly. It is structured in a way that it is a treaty establishing
the FTA as a distinct institution. Annex II provides a Trade Protocol, detailing the scope
and proposed coverage of the FTA.
6.4.2 The Institutional Structure
As stated elsewhere in this Report institutions are the vehicles international organizations
use to implement the objectives for which they were established. By and large, the
structure represents the ideals and operational approach of the organization. Whether the
FTA is established by the REC’s or by member states, its institutional set-up should
ensure that it operates efficiently to ensure that it meets the objectives for which it is
being established. The institutional structure envisaged hereunder is recommended
whether the FTA is established by the REC’s or by member states.
As shown in this Report, the three RECS exhibit intergovernmentalism as the dominant
approach to their institutional structure with member states retaining the power to direct
the operations of the REC’S. It has also been observed that none of the three RECS has
any supranational institution or organ within their structures that can take key or any
meaningful decisions on behalf of the RECS and their individual member states. The
Secretariats of the three RECS have been reduced to administrative units servicing the
intergovernmental bodies of the RECS, with little or no effective powers at all to take
executive decisions that bind member states. The Secretariats have been denied the
opportunity to be the engines of integration of these RECS.
Given this scenario, one observes that whether the Tripartite FTA is established by
agreement between the three RECS, or by an international treaty of the member states of
the three RECS, the institutional structure is likely to mirror the excessive
intergovernmentalism that is evident in the three RECS. This intention is clearly
manifested in both the Tripartite Memorandum of Understanding and the Communiqué
issued after the 2008 Tripartite Summit meeting in Kampala. It is expected that the
68

institutional structure of the Tripartite FTA will be predominantly intergovernmental,
made up of a Tripartite Summit, a Tripartite Council of Ministers, Tripartite Sectoral
Ministers, and a Tripartite Secretariat of the Chief Executives of the three RECS. It has
been argued that this should be the ideal structure because, among other things, an FTA is
an integration arrangement where states agree on the areas of cooperation and therefore
the drivers of inter-state cooperation must be states and not supranational institutions of
international organizations created by the member states. We consider this school of
thought unconvincing if one takes a close look at the objectives of the Heads of State in
deciding to create the FTA. It is not meant to be an end in itself but in fact, the genesis of
even greater integration between the states.
If the predominantly inter-state structure is adopted, the Tripartite FTA will suffer the
same institutional deficiencies in the formulation and implementation of its policies as is
the case with individual RECS. The FTA will then be administered from the capitals of
member states, any one of whom can veto any decision because of the consensus
approach taken as the predominant mode of decision- making of the three RECS. In our
view, however, we are of the opinion that the Tripartite FTA should have its own
institutional structure with sufficient autonomy to drive its agenda. It is for this reason,
among others, that we believe the Tripartite FTA should have a Secretariat of its own,
initially composed of the three Chief Executives of the existing REC’s for a period of up
to three years, and thereafter a full-fledged secretariat of its own.

6.4.3 Recommendations
In order to ensure creation of an efficient and effective Tripartite FTA, it is proposed that
it be established by the three RECs as an international organization with special authority
of the Member States to bind the latter to the FTA. Secondly, whereas the key
intergovernmental organs namely, the Summit, the Council and the Sectoral Ministers
could form part of the institutional structure at the top, these should functionally be
restricted to key policy direction of the FTA. The proposed Tripartite Secretariat
composed of the three Chief Executives of the RECS should be delegated sufficient
powers to initiate and formulate generate policy proposals for consideration and decision
by the relevant policy organ, and ensure their implementation. The Tripartite Secretariat
should be given some supranational responsibilities to take decisions and implement
them in pursuit of the objectives of the FTA on behalf of the member states. The
Secretariat should establish critical directorates/departments which will deal with specific
sectors and responsibilities critical to the efficient functioning of the FTA. In addition and
as part of its institutional set-up, there should be a dispute resolution organ. It is therefore
recommended that the intergovernmental organs, namely the Summit, the Council, and
the Sectoral Ministers, constitute the policy organs, while the Tripartite Secretariat should
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have the responsibility of initiating and formulating policies of the FTA. It is also
recommended that an arbitration tribunal be established to be responsible for resolution
of disputes.
At each REC level, the Tripartite Secretariat should have a specific Unit dedicated to the
co-ordination of the activities of the individual REC and those of the Tripartite FTA.
These Units should report to and take directions from the Tripartite Secretariat. Member
States should, on matters of the Tripartite FTA, deal with their individual RECS and
channel their contributions either through their respective RECS or the intergovernmental
institutions at the top of the institutional hierarchy. There should be no other
intergovernmental organs at operational or at the level of officials in the institutional
structure of the Tripartite FTA to avoid the duplication of responsibilities as is evident in
the three RECS.
The Tripartite FTA Secretariat should be headed by a rotational Chief Executive of each
of the three RECS. However, it should also have its own staff outfit dedicated to the
formulation and implementation of the Tripartite FTA policies and co-ordination with the
Units based at each REC.
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7. THE ROADMAP TO CES TRIPARTITE FTA
7.1. Preamble
This study has reviewed the policies and programmes of COMESA, EAC and SADC to
assess the conditions under which the CES Tripartite FTA could be established. The
review has taken the form of comparative analysis. In this chapter, we summarize the
findings of the study and propose the framework and roadmap for the establishment of
the Tripartite FTA. We start with the principles that should guide the establishment of
the FTA.
7.1.1 Principles
vi.

The establishment of the CES Tripartite FTA will be guided by the goals and
principles of Abuja Treaty (1991) and the Constitutive Act establishing the
African Union (2000)27. In this context it is proposed that Tripartite FTA will
eventually transition to a customs union and common market in line with the
Abuja Treaty.

vii.

The Tripartite FTA should draw on the foundations of the COMESA, EAC and
SADC economic integration agreements. However, each of these organizations
will continue to exist as independent entities until such time the Member/Partner
States agree to merge in accordance with the time frame of the establishment of
the AEC. The proposed agreement will not affect the terms and conditions of
bilateral agreements between the three RECs and other FTAs or countries.

viii.

The FTA should be comprehensive in scope and should cover trade in goods,
services and investments; and should cover important trade facilitating areas,
particularly the movement of business persons and infrastructure development.
The Members to the FTA should over time sequentially expand areas of
cooperation. While this should be guided by the existing areas of cooperation in
COMESA, EAC and SADC, inclusion of areas not covered in existing
agreements should not be excluded future areas of cooperation.

ix.

The FTA should be consistent with WTO provisions, including GATT Article
XXIV and GATS Article V. In this connection the FTA should build on
Members’ commitments in the WTO.

27

The Abuja Treaty requires that RECs to consolidate their FTAs and Customs Unions between 20072017 by removing all tariff and NTBs and establishing CETs; and establish common markets between
2017-19 by introducing free movement of persons, the right of residence and establishment; and begin
to merge into African common Market between 2019-2023.
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x.

The FTA will give due consideration to the different levels of development and
capacity of the Member States to comprehensive liberalization of trade in goods,
services and investments. The FTA should therefore incorporate provisions for
flexibility in the agreement, including variable geometry. To ensure flexibility in
the implementation of the FTA, the terms of the agreement should be subject to
periodic review.

7.1.2 Status of Constituent RECs
At the moment, 20 of the 26 countries that would be involved in the tripartite FTA are
fully participating in existing FTAs. These are the 6 SACU member states and the 14
COMESA countries. By January, 2010, when EAC becomes a full customs union total
membership will rise to 22. In this scenario, the critical mass of countries and the
foundational elements required to establish the tripartite FTA exist. However, the
regional dynamics in each of the three RECs will determine the movement towards the
FTA.
The Tripartite Agreement will not replace the treaties establishing COMESA, EAC and
SADC. However, in the spirit of the Abuja Treaty and the Constitutive Act, the Tripartite
Member/Partner States commit themselves to work towards the establishment of the
African Economic Community. The Member/Partner States will also agree on modalities
for rationalizing their membership in other regional trade arrangements.
7.2 Modalities for Establishing the FTA
7.2.1 Objectives
The overall objective of the CES Tripartite FTA is to deepen economic integration
between the three RECs. This will be achieved through:
viii.
ix.
x.
xi.
xii.
xiii.
xiv.

Creation of a wider market through progressive elimination of all forms of
barriers to trade in goods and services; and through trade facilitation.
Facilitation of increased investment flows.
Improved production efficiency and value addition that in turn will enhance the
competitiveness of the region in world markets.
Development of cross-regional infrastructure.
Deepening of financial intermediation in the region through integration of
financial and capital markets.
Relaxation of movement of people across the member states, especially business
persons and service providers.
Strengthening of the region’s negotiating position in multilateral and bilateral
trade negotiations.
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7.2.2 Scope
The CES Tripartite FTA will cover trade in goods and services, and investments. The
proposed Trade Protocol (Annex II) incorporates WTO Agreements on TBT and SPS to
ensure uniform application and compliance with international best practice.
7.2.3 Trade Liberalization
In establishing the CES Tripartite FTA, the countries participating in the three RECs will
constitute the critical mass in the process. The role of the Tripartite Secretariat, through
the Task Force at the initial stages should be to support and catalyze the RECs to move
progressively towards meeting their FTA timelines and to cooperate in liberalizing trade
between their members. As it is EAC is set to become a full FTA by January 2010, while
both SADC and COMESA are programmed to be full FTAs by 2012. This likely
convergence with the proposed establishment of the CES Tripartite FTA provides an
opportunity for the Tripartite Summit to forge ahead with the process of establishing the
FTA.
7.2.4 Trade Facilitation
The trade facilitation measures are aspects that promote trade such as: the simplification
and harmonization of trade documentation; and, customs regulations and procedures that
ensure quick decisions by customs officials to such matters as the valuation of goods,
tariff classification, collection of customs duties, temporary admission, warehousing,
cross-border trade and export drawbacks. Other aspects relate to customs requirements
for re-exportation of goods, transit of goods and warehoused goods; and, and trade
policies governing the operations of export promotion schemes and free zones. The
implementation of harmonized standards and Sanitary and Phytosanitary (SPS) Measures
is an important aspect of cooperation in trade facilitation.
7.2.4.1 TBT and SPS Measures
Standards, health and safety requirements have potentially restrictive effects on intraregional trade. The extent of cooperation in these areas varies across the three RECs. In
COMESA little progress has been made in this area. A sub-committee on standardization
is developing a mechanism to harmonize standards and a legal framework has been
developed to improve the testing and certification of agricultural and food standards. The
Standards Committee is responsible for TBT and SPS issues in EAC and operates within
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the framework of the Protocol on SQMT, the SQMT Act and the Customs Union
Protocol Regulations 2007. The SADC Trade Protocol through its annexes on TBT and
SPS provides a formal framework for cooperation on these issues; with TBT being
administered under SQAM and its institutions and SPS administered by the SADC SPC
Coordinating Committee and the respective National Committees.

The three RECs under the tripartite arrangements have initiated cooperation on these
matters. It is recommended that the processes leading to harmonization of TBT and SPS
measures should be coordinated by the three RECs. This includes:
i.
ii.
iii.
iv.
v.
vi.

Coordinating the development and negotiation of protocols by
Partner/Member States
Ensuring the protocols comply with WTO Agreements
Monitoring of the implementation of the agreements
Coordination of capacity building and technical assistance to the relevant
institutions
Monitoring and evaluating measures applied by member in eliminating the
TBTs.
Development of arbitration mechanism on disputes.

7.2.4.2 Non-Tariff Barriers
The negative impact of NTBs on regional trade is recognized in the legal instruments of
COMESA, EAC and SADC. Articles of 49 of COMESA Treaty, Article 75(5) of the
EAC Treaty and Article 6 of SADC Trade Protocol call for elimination of NTBs on intraregional trade and thereafter refrain from introducing new NTBs. Despite the
pronouncements NTBs remain major impediments to trade in the three RECs.
In trying to address the problem each of the RECs has put in place institutional
mechanisms to identify report and monitor the elimination of NTBs. In COMESA
elimination of NTBs is the responsibility of NMCs; and the regional level NTBs that are
reported to the NEPs are forwarded to the Secretariat from where the complaints are
addressed through the organs of the institution. Matters unresolved at this point are
referred to arbitration and ultimately to the Court of Justice. In EAC the NMCs also
responsible for resolving complaints related to NTBs of a national and regional nature.
Resolution of the complaints at bilateral level is preferred and issues not addressed at this
level are referred to the Council of Ministers. The responsibility of elimination of NTBs
falls on a Ministerial Task Force in SADC that is mandated to develop and monitor a
regional programme of elimination of NTBs. At the national level complaints are
channeled through the National SADC Committees with copies to the Secretariat that is
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mandated to follow up with the relevant Member State. Where the process up to this
point does not lead to an agreement the dispute goes to arbitration and as a last resort to
the SADC Dispute Settlement Mechanism.
The mechanisms developed by the RECs to eliminate NTBs have had little effect largely
because of resource constraints both at the national and regional level. It recommended
that this is addressed at three levels:
i.

At the national level there is need to strengthen and refocus the priorities of the
mechanisms. This includes:
• Focusing on the impact of NTBs on the cost of doing business at the
national level to build competence and credibility and develop consensus
on urgency of addressing NTBs at the regional level.
• Locating the chair of the Committee and reporting to the highest level of
Government to signal the importance of the issue.
• Ensuring that capacity of the NMCs is developed
• Streamlining and harmonization of institutional and legal frameworks

ii.

Only EAC has a regional mechanism, the Regional Monitoring Committee that
oversees the elimination of NTBs. It was launched in December 2008 thus its
impact, apart from developing a time bound programme for eliminating identified
NTBs, is yet to be felt. This study recommends that similar regional mechanisms
be established in COMESA and SADC and that these Committees take up the
task of monitoring and reporting progress on elimination of NTBs at the regional
level. It is recommended that the Committees be chaired by the private sector,
supported by secretariats made up of officials from the RECs and regional
business councils; and report to both the regional Summits and the Tripartite
Summit on an annual basis. Outstanding issues at this level should be referred by
the Summits to NMCs for action and for follow up by RMCs and the RECs.

iii.

At the regional level a Tripartite Committee on Harmonization of NTBs (TCHN)
has been working on modalities to develop a common, comprehensive and
holistic framework for elimination of NTBs. It has reviewed the current
processes, institutional arrangements and documents on the mechanisms for
eliminating NTBs. To address the problem, the Committee has recommended the
Partner/Member States should above all else comply with the respective treaties
and protocols on elimination of NTBs; and that the RECs should play a
complimentary role in the process.
The study agrees with this recommendation and in addition recommends that the
role of TCHN should be to mobilize resources to support NMCs and RMCs and to
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disseminate information on the activities of these committees and international
best practices on NTBs.
7.2.5 Customs Procedures
The customs procedures are associated with delays in clearance of goods across the
borders and therefore, contribute to increasing cost of doing business. Studies have
established that customs procedures contribute up to 25% of the delays. These delays are
caused by customs procedures and customs related factors such as multiple agencies
operating at border points and inefficient systems. Although the RECs have ongoing
programmes to modernization and simplify the customs procedures for the purpose of
encouraging compliance and trade facilitation, cumbersome customs procedures continue
to be major impediments to trade in the region. This problem therefore remains as an
issue requiring greater cooperation and capacity building by the RECs to improve trade
facilitation.
This study recommends that the Tripartite Task Force and later the CES Secretariat lead
in customs reforms, modernization and capacity building especially to:
•

•
•

•

•

Develop risk management based post clearance audit (PCA) capabilities, where low
risk goods are released without delay and high risk are targeted for audit after
release from Customs. The PCA is the best international benchmarked practice of
targeting, selectivity and profiling the goods and traders in the supply chain.
Develop a blue print for the establishment of “single window” concept in the
customs procedures.
Develop guideline for the monitoring and evaluation of authorized economic
operators (AEO) activities and accreditation. This becomes a benchmark to
facilitation of trade. It also eliminates the delays and frustration associated with
slow (clearance) flow on goods in the supply chain.
Develop guidelines for managing the national borders and create environment for
linking the activities of Customs and other border agencies, like the Port
Authorities, Immigration, Police and Public health etc.
Build capacity for Customs and other border control agencies to harmonize the
regulatory activity and procedures.

7.2.6 Rules of Origin
The study underscores the importance of the RoO intra-FTA trade and in regulating trade
between the FTA and third parties. It is established that COMESA and EAC RoO are
largely similar in that both specify a value addition requirement of 35% of ex-factory cost
and that value of materials imported from third parties should not exist 60% of materials
used production. The difference is that for COMESA a list of goods designated as of
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economic importance attracts a lower value addition of 25 percent. The SADC RoO,
originally modeled on COMESA RoO, but was amended and now more complicated and
restrictive. It is characterized by product specific RoO, double transformation
requirements for textiles and apparel and the de minimis does not apply to chapters 5063, 87 and 98.
It proposed that Tripartite FTA RoO should be modeled on a variant of the
COMESA/EAC RoO, with the following elements:
v.
vi.
vii.
viii.

Value addition of 35% of ex-factory cost applied uniformly across products
Change in tariff heading to apply to majority of products
10% de minimis to apply without exceptions
Regional full cumulation to apply without exception

The provisions for the Rules of Origin are provided in Chapter 3 of the proposed
Tripartite Trade Protocol (Annex II), the details of which should form critical part of
negotiations of the Protocol. The proposed Protocol proposes a Sub-Committee on RoO
to oversee the implementation of the RoO.
7.2.7 Movement of Business Persons
The free movement of persons is entrenched in the instruments establishing the three
RECs; Article 164 of COMESA Treaty, Article 104 of EAC Treaty and Article 5(2d) of
SADC treaty.
A protocol on free movement of persons was adopted in May 2001 by the COMESA
Summit, but so far only Kenya, Rwanda, Burundi and Zimbabwe have ratified it. The
EAC has introduced a regional passport under which East African can be issued with six
months multiple visas. Procedures for issuance of entry/work permits have been
harmonized, but Partner States have not fully complied. A protocol on the movement of
persons has been developed as a component of the EAC Common Market Protocol that is
currently being negotiated. In SADC the protocol is for the purpose of harmonizing
national laws. The right is establishment continues to be subject to national laws.
The Tripartite Summit called for a protocol that explicitly provides for the movement of
business persons and professionals, recognizes regional passports and in the end allow
free movement of persons, including the right of residence and establishment. A model of
such a protocol is annexed to this report (Annex III). Under this protocol, business
persons, service providers, corporate executives and employees would qualify for free
movement, while job seekers and those seeking residence would not.
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7.3 Institutional Arrangements for the FTA
7.3.1 Legal framework
This study recommends that the CES Tripartite FTA be established as a distinct
international organization with clear objectives and institutional structures and be clothed
with all attributes of legal personality. There are two options to achieve this.
7.3.1.1 International Agreement between the three RECs
The treaties establishing the three RECs as international organizations, have empowers
them with adequate legal mandate to enter into international agreements with similar
organizations. Pursuant to this mandate, the RECs could conclude an international
agreement between themselves, establishing the CES Tripartite FTA and bind their
respective member states to it. This would lead to faster establishment of the FTA within
the period recommended and envisaged in this study.
7.3.1.2 International Treaty between member states
In the alternative, member states could similarly establish the CES Tripartite FTA by a
Treaty among them. This approach will require detailed negotiations of the treaty,
followed by signature and ratification as and when agreement on the treaty text is
reached. Experience has shown that to negotiate such an international legal instrument is
time consuming and the ratification process could be lengthy thereby delaying the entry
into force of such a Treaty. It is unlikely that the CES Tripartite FTA can be established
within the time frame recommended herein if this option is adopted.
This study therefore recommends the first option.
7.3.2 Objectives of the CES Tripartite FTA
The CES Tripartite FTA should, initially, pursue the level of integration envisaged and
spelt out in the Draft Trade Protocol annexed to the proposed Treaty establishing the CES
Tripartite FTA. The objectives should be achieved and implemented by the Tripartite
FTA through its own institutional and administrative structure independent of the three
RECs.
7.3.3 Institutional and Administrative structure of the Tripartite FTA
7.3.3.1 Summit and Council of Ministers
The institutional and administrative framework of the CES Tripartite FTA should
comprise the Tripartite Summit of Heads of State/ Government to provide overall
direction and impetus, the Council of Ministers to formulate policy and monitor its
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implementation, and Sectoral Ministers to provide policy focus on critical sectors of the
FTA. It is recommended that these should be the only policy organs.
7.3.3.2 The CES Tripartite Secretariat
An autonomous Tripartite Secretariat should be established and given the legal authority
to initiate policy, coordinate policy implementation and administer the FTA through its
own institutional machinery that will include directorates/ departments to spearhead the
attainment of the objectives initially set out in the proposed Trade Protocol. Prior to the
full establishment of the FTA, the chief executives of the three RECs should constitute
the Interim Tripartite Secretariat and ensure the efficient coordination of the issues of
concern to the Tripartite RECs. This autonomous Secretariat should be fully functional
within two years of the entry into force of the instrument establishing the Tripartite FTA.

7.3.4

Dispute Settlement Mechanism

Disputes arising out of the implementation of the Tripartite FTA could be resolved
through any known procedure including amicable settlement, or by action through
existing domestic or regional courts. We are, however, of the opinion that a mechanism
for dispute resolution should be business-oriented, capable of expeditiously resolving
business disputes, which is wanting in a number of domestic courts.
We recommend that upon the entry into force of the legal instrument establishing the
Tripartite FTA, a judicial body to resolve any disputes arising from the implementation of
the Trade Protocol should be set up. That body should preferably be an institutional
arbitration organ whose decisions should be binding. Chapter 9 of the proposed Trade
Protocol provides the dispute settlement mechanism to be negotiated.
7.4. Tripartite FTA Roadmap
It is recommended that negotiations for the FTA commence at the beginning of 2010 and
be concluded within two years; and that the FTA be fully implemented within 5 years in
line with the Abuja Treaty. The key activities and timelines to achieve the targets are
proposed as follows:
1. The first decision to be made is on the modalities for negotiations. This relates to
whether the FTA will be established by an agreement between the three RECs or between
the Partner/Member States. The decision should be reached through consultations to be
held by the RECs and the Partner/Member States between January and June 2010. Other
important activities during this period are:
•

Establishment of the structures for negotiations and the rules of engagement.
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•

Initiation of the process of converting the Tripartite Task Force into a formal
Interim Secretariat of the FTA.

•

Estimation of the resource requirements for negotiations and the Secretariat, and
the likely source(s).

•

Drawing up of the schedule for negotiations.

2. Once the type of agreement to be negotiated and modalities for negotiations are agreed,
the negotiations should be undertaken between July 2010 and June 2011.
i.

ii.

If the agreement will be negotiated by the Partner/Member States:
•

It is recommended that a Negotiating Task Force of no more than
two experts per country be formed. The Task Force will be
serviced by the Interim Secretariat.

•

Members of the Negotiating Task Force should be assigned to the
responsibility on a full time basis by their respective countries.

•

The participation of these experts should be funded by the Interim
Secretariat.

If, however, the negotiations will be between the RECs:
•

Each REC should assign no less than four staff each to the
Negotiating Task Force.

•

The Interim Secretariat may hire experts to assist the Task Force.

•

The Task Force may co-opt no more than one expert from the
Member/Partner State to assist in the negotiations. The
participation of these experts will be funded by the Interim
Secretariat.

3. After negotiations are concluded one of two events will take place:
•

If the negotiations will be between Member/Partner States, the Agreement will
go through the ratification process between July 2011 and December 2011.

•

If, however, the negotiations are between the RECs, the Agreement will
publicized throughout the Member/Partner States over the same period.

4. The Agreement establishing the CES Tripartite FTA will come into force on the 1st of
January 2012.
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5. The Interim Tripartite FTA Secretariat will, between January 2012 and December
2012, put in place the structures for the FTA Secretariat. This will include:
•

Agreement on the location of the headquarters of the Secretariat.

•

Agreement on structure and the specific functions of the Secretariat.

•

Appointment of staff.

6. The autonomous CES Tripartite FTA Secretariat should be in place by January 2013.
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ANNEX I

MODEL TREATY ESTABLISHING THE TRIPARTITE FREE TRADE AREA
FOR COMESA, EAC, AND SADC
PREAMBLE
WE, the Heads of State or Government of Angola, Botswana, Burundi, Comoros, D.R.
Congo, Djibouti, Egypt , Eritrea, Ethiopia, Kenya, Lesotho, Libya, Madagascar, Malawi,
Mauritius, Mozambique, Namibia, Rwanda, Seychelles, South Africa, Sudan, Swaziland,
Tanzania, Uganda, Zambia and Zimbabwe; (herein referred to as “the parties” and
singularly as “party”)
RECALLING the decision of the First Tripartite Summit of the Heads of State and
Government of COMESA, EAC and SADC held in Kampala, Uganda on 22nd October
2008;
DESIRING to minimize barriers and deepen and widen economic linkages among the
Parties; lower business costs; increase trade and investment; enhance economic
efficiency; create a larger market with more opportunities and greater economies of scale
for business;
CONFIDENT that this Agreement establishing a COMESA, EAC and SADC Free
Trade Area will strengthen economic partnerships, serve as an important building block
towards regional economic integration and support sustainable economic development;
CONSIDERING the different levels of development among COMESA, EAC, and
SADC Member States and the need for flexibility, including special treatment, as well as
the need to facilitate the increasing participation of the parties and the expansion of their
exports, including, inter alia, through strengthening of their domestic capacity, efficiency
and competitiveness;
REAFFIRMING the respective rights and obligations and undertakings of the Parties
under the World Trade Organization Agreement and other existing international
agreements and arrangements;
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RECOGNISING the positive momentum that regional trade agreements and
arrangements can have in accelerating regional and global trade liberalization, and their
role as building blocks for the multilateral trading system;
HAVE AGREED to establish an international organization to be known as the Tripartite
Free Trade Area for COMESA, EAC, and SADC (herein referred to as the “Tripartite
FTA”) and hereby agree as follows:

Chapter one
Article 1
Definitions
In this Treaty, unless the context otherwise requires:
“COMESA” means the Common Market for Eastern and Southern Africa;
“Council” means the council of ministers of the Tripartite FTA established by Article…
of this Treaty;
“EAC” means the East African Community;
“High Contracting Parties” means States, herein represented by Heads of State or
Government or their duly authorized representatives for purposes of the establishment of
the Tripartite FTA;
“Institution” or “organ” means the institution or organ of the Tripartite FTA established
by Article… of this Treaty;
“Member State” means a member state of COMESA, EAC or SADC;
“Protocol” means an instrument of implementation of this Treaty and includes any
amendments thereto;
“Region” or “sub-region” means the geographical area of the member states of
COMESA, EAC or SADC;
“SADC” means the Southern African Development Community;
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“Summit” means the Summit of the Heads of State or Government established by
Article… of this Treaty;
“Tribunal” means the arbitral tribunal established by Article… of this Treaty;
“Tripartite Secretariat” means the secretariat of the Tripartite FTA established by
Article… of this Treaty;

Chapter Two
Article 2
Establishment and legal status
1. By this Treaty the High Contracting Parties establish the Tripartite Free Trade Area
for COMESA, EAC, and SADC (herein referred to as the “Tripartite FTA”).
2. The Tripartite FTA shall be an international organization, and shall have legal
personality with capacity and power to enter into contracts, acquire, own or dispose of
movable or immovable property and to sue and be sued.
3. In the territory of each member state the Tripartite FTA shall, pursuant to paragraph
2 of this Article, have such legal capacity as is necessary for the proper exercise of its
functions.
Chapter three
Article 3
Objectives
1. The objectives of the Tripartite FTA shall be to enhance integration among the parties
by pursuing the development of common programmes which will enable the parties to
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effectively and efficiently utilize the available resources to achieve the objectives of this
Treaty.
2. The cooperation between the parties shall relate to the areas of cooperation specified
in the Trade Protocol, annexed to this Treaty and forming an integral part hereof, and
shall be implemented in accordance with the provisions thereof.

Chapter four
Article 4
Institutional structure

The following institutions are hereby established:
a. the Tripartite Summit of the Heads of State or Government;
b. the Tripartite Council of Ministers;
c. the Tripartite Sectoral Ministers;
d. the Tripartite Secretariat.

Article 5
The Tripartite Summit

1. The Tripartite Summit shall consist of the Heads of State or Government of the
member states, and shall be the supreme policy-making Institution of the Tripartite FTA.
2. The Summit shall be responsible for the general policy direction and control of the
Tripartite FTA.

Article 6
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The Tripartite Council of Ministers
1. The Tripartite Council of Ministers shall consist of such ministers as may be
designated by each member state.
2. The Tripartite Council shall be responsible for monitoring and keeping under constant
review, and ensuring the proper functioning and development of the Tripartite FTA.
3. The Tripartite Council shall make regulations, issue directives and take decisions for
the proper functioning of the Tripartite FTA.

Article 7
The Tripartite Sectoral Ministers
1. The Tripartite Sectoral Ministers of trade, customs and economic planning shall be
responsible for the coordination of cooperation in trade and matters related thereto, and
for monitoring the implementation of the matters specified in the Protocol.
2. The Tripartite Sectoral Ministers responsible for infrastructure shall be responsible for
the development of joint infrastructure programmes.

Article 8
The Tripartite Secretariat

1. The Tripartite Secretariat shall consist of the Chief Executives of COMESA, EAC
and SADC and shall be the executive organ of the Tripartite FTA.
2. The functions of the Tripartite shall be:
a. to initiate policy proposals for the consideration of the Tripartite Sectoral Ministers,
Council and the Summit;
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b. to initiate proposals to the Council and Summit for the

amendment of this Treaty;

c. to make recommendations to the Council necessary for the issuance of regulations,
directives, and decisions for the proper and efficient functioning of the Tripartite FTA;
d. to administer the funds and be responsible for the day to day administration of the
Tripartite FTA;
e. to consider any other matter and carry out any other function as the parties may from
time to time direct.
3. In the discharge of its functions, the Tripartite Secretariat may establish such
operational Units in COMESA, EAC, and SADC, departments directorates and such
additional subsidiary bodies and assign them tasks on specific matters, or delegate some
responsibilities to any such Unit, department, directorate or subsidiary body as necessary.

Chapter five
Financial provisions
Article 9
1. The budget of the Tripartite FTA shall be funded by financial contributions made by
the member states, and such other sources as may be determined by the Tripartite
Council.
2. Member States shall contribute to the budget base upon a formula to be agreed upon
by the Summit.
3. The Tripartite Secretariat shall cause to be prepared estimates of revenue and
expenditure for the Tripartite Secretariat and submit them to the Council, not less than
three months before the beginning of the financial year.
Chapter six
Settlement of Disputes
Article 10
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1. Any dispute between the parties arising out of the operations of this Treaty, shall
be amicably resolved by the parties. In the event of failure to amicably resolve the
dispute, the same shall be resolved by the arbitration tribunal and in accordance
with the dispute settlement provisions set out in the Protocol.
2. The decision of the arbitral tribunal shall be final and binding to the parties.

Chapter seven
Final provisions
Article 11
Entry into force
This Treaty shall enter into force upon signature and ratification of two thirds of the
member states.

Article 12
Amendment of the Treaty
An amendment of this Treaty shall be adopted by a decision of three-quarters of all the
members of the Tripartite Summit.

Article 13
Depository
1. The original text of this Treaty and all instruments of ratification shall be deposited
with the Tripartite Secretariat which shall transmit certified copies to all member states.
2 The Tripartite Secretariat shall register this Treaty with the secretariats of the United
Nations, World Trade Organisation, and the African Union.
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IN WITNESS WHEREOF, WE the Heads of State or Government have signed this
Treaty,

DONE AT…… on this in two original texts in the English, French, and Portuguese
languages all texts being equally authentic.
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PREAMBLE
The Governments of Angola, Botswana, Burundi, Comoros, D.R. Congo, Djibouti,
Egypt, Eritrea, Ethiopia, Kenya, Lesotho, Libya, Madagascar, Malawi, Mauritius,
Mozambique, Namibia, Rwanda, Seychelles, South Africa, Sudan, Swaziland, Tanzania,
Uganda, Zambia and Zimbabwe;
REINFORCING the longstanding ties of friendship and co-operation among them;
RECALLING the decision of the First Tripartite Summit of the Heads of State and
Government of COMESA, EAC and SADC held in Kampala, Uganda on 22nd October
2008;
DESIRING to minimize barriers and deepen and widen economic linkages among the
Parties; lower business costs; increase trade and investment; enhance economic
efficiency; create a larger market with more opportunities and greater economies of scale
for business;
CONFIDENT that this Agreement establishing a COMESA, EAC and SADC Free
Trade Area will strengthen economic partnerships, serve as an important building block
towards regional economic integration and support sustainable economic development;
RECOGNISING the important role and contribution of business in enhancing trade and
investment among the Parties and the need to further promote and facilitate co-operation
and utilization of the greater business opportunities provided by this Agreement;
CONSIDERING the different levels of development among COMESA, EAC, and
SADC Member States and the need for flexibility, including special and differential
treatment, especially for the newer Member States; as well as the need to facilitate the
increasing participation of newer Member States in this Agreement and the expansion of
their exports, including, inter alia, through strengthening of their domestic capacity,
efficiency and competitiveness;
REAFFIRMING the respective rights and obligations and undertakings of the Parties
under the World Trade Organization Agreement and other existing international
agreements and arrangements;
RECOGNISING the positive momentum that regional trade agreements and
arrangements can have in accelerating regional and global trade liberalization, and their
role as building blocks for the multilateral trading system; HAVE AGREED AS
FOLLOWS
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CHAPTER 1
ESTABLISHMENT OF FREE TRADE AREA, OBJECTIVES
AND GENERAL DEFINITIONS
Article 1
Objectives
The objectives of this Agreement are to:
(a) liberalize and facilitate trade in goods among the Parties through, inter alia,
progressive elimination of tariff and non-tariff barriers in substantially all trade in goods
among the Parties;
(b) liberalize trade in services among the Parties, with substantial sectoral coverage;
(c) facilitate, promote and enhance investment opportunities among the Parties through
further development of favourable investment environments;
(d) establish a co-operative framework for strengthening, diversifying and enhancing
trade, investment and economic links among the Parties;
(e) develop programmes to enhance movement of people, labour, and services across
the region;
(f)

develop joint infrastructure programmes, financing, and implementation;

(g) develop joint programmes for agricultural development and food security;
(h) maintain close collaboration in preparation of common regional positions and
strategies in multilateral and international trade; and,
(i) cooperate in any other activities of mutual interest as may be agreed upon from time
to time.
Article 2
Establishment of the COMESA, EAC, SADC
Free Trade Area
The Parties hereby establish, consistent with Article XXIV of GATT 1994 and Article V
of GATS, a Tripartite COMESA, EAC, SADC Free Trade Area (hereinafter referred to as
the Tripartite FTA)
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Article 3
General Definitions
For the purposes of this Agreement, unless the context otherwise requires:
(a) COMESA means the Common Market for Eastern and Southern Africa established by
Article…..of the COMESA Treaty
(b) Agreement means the Agreement Establishing the COMESA, EAC, and SADC Free
Trade Area;
(c) EAC means the East African Community established by Article…of the EAC Treaty
(d) customs duties means any customs or import duty and a charge of any kind, including
any tax or surcharge, imposed in connection with the importation of a good, but does not
include any:
(i) charge equivalent to an internal tax imposed consistently with the provisions of
paragraph 2 of Article III of GATT 1994, in respect of the like domestic product or in
respect of an article from which the imported product has been manufactured or produced
in whole or in part;
(ii) anti-dumping or countervailing duty applied consistently with the provisions of
Article VI of GATT 1994, the Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994, as may be amended and the Agreement on
Subsidies and Countervailing Measures in Annex 1A to the WTO Agreement, as may be
amended; or
(iii) fee or any charge commensurate with the cost of services rendered;
(f) days means calendar days, including weekends and holidays;
(g) Tripartite Secretariat means the COMESA, EAC and SADC FTA Secretariat
established pursuant to Article….(Tripartite Secretariat) of Chapter…. (Institutional
Provisions);
(h) GATS means the General Agreement on Trade in Services in Annex 1B to the WTO
Agreement;
(i) GATT 1994 means the General Agreement on Tariffs and Trade 1994 in Annex 1A to
the WTO Agreement;
(j) HS Code means the Harmonized Commodity Description and Coding System
established by the International Convention on the Harmonized Description and Coding
System signed at Brussels on 14 June 1983, as amended;
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(k) IMF Articles of Agreement means the Articles of Agreement of the International
Monetary Fund;
(m) originating good means a good that qualifies as originating under Chapter 3 (Rules of
Origin);
(n) Parties means the COMESA, EAC and SADC Member States collectively;
(o) Party means any Member State of COMESA, EAC or SADC;
(p) TRIPS Agreement means the Agreement on Trade-Related Aspects of Intellectual
Property Rights, in Annex 1C to the WTO Agreement;
(q) WTO means the World Trade Organization; and
(r) WTO Agreement means the Marrakesh Agreement Establishing the World Trade
Organization, done on 15 April 1994.
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CHAPTER 2
TRADE IN GOODS
Article 1
Reduction and/or Elimination of Customs Duties
Except as otherwise provided in this Agreement, each Party shall progressively reduce
and/or eliminate customs duties on originating goods of the other Parties in accordance
with its schedule of tariff commitments in Annex…
Article 2
Acceleration of Tariff Commitments
1. Nothing in this Agreement shall preclude all Parties from negotiating and entering into
arrangements to accelerate and/or improve tariff commitments made under this
Agreement. An agreement among all Parties to accelerate and/or improve tariff
commitments shall be incorporated into this Agreement. Such acceleration and/or
improvement of tariff commitments shall be implemented by all the Parties.
2. Two or more Parties may also consult to consider accelerating and/or improving tariff
commitments set out in their schedules of tariff commitments. An agreement between
these Parties to accelerate and/or improve their respective tariff commitments under this
Agreement shall be incorporated into this Agreement. Such acceleration and/or
improvement of tariff commitments shall be extended to all Parties.
3. A Party may, at any time, unilaterally accelerate the reduction and/or elimination of
customs duties on originating goods of the other Parties set out in its schedule of tariff
commitments. A Party intending to do so shall inform the other Parties before the new
rate of customs duties takes effect, or in any event, as early as practicable.

Article 3
Elimination of Agricultural Export Subsidies
Consistent with their rights and obligations under the WTO Agreement, each Party agrees
to eliminate and not reintroduce all forms of export subsidies for agricultural goods
destined for the other Parties.
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Article 4
National Treatment on Internal Taxation and Regulation
Each Party shall accord national treatment to the goods of the other Parties in accordance
with Article III of GATT 1994. To this end, Article III of GATT 1994 shall be
incorporated into and shall form part of this Agreement, mutatis mutandis.
Article 5
Fees and Charges Connected with Importation and Exportation
1. Each Party shall ensure that fees and charges connected with importation and
exportation shall be consistent with its rights and obligations under GATT 1994.
2. Each Party shall make available details of the fees and charges that it imposes in
connection with importation and exportation and, to the extent possible and in accordance
with its domestic laws and regulations, make such information available on the internet.
3. A Party may not require consular transactions, including related fees and charges, in
connection with the importation of any good of any other Party.

Article 6
Publication and Administration of Trade Regulations
1. Article X of GATT 1994 shall be incorporated into and shall form part of this
Agreement, mutatis mutandis.
2. In accordance with its domestic laws and regulations and to the extent possible, each
Party shall make laws, regulations, decisions and rulings of the kind referred to in
Paragraph 1 available on the internet.

Article 7
Quantitative Restrictions and Non-Tariff Measures
1. No Party shall adopt or maintain any prohibition or quantitative restriction on the
importation of any good of any other Party or on the exportation of any good destined for
the territory of any other Party, except in accordance with its WTO rights and obligations
or this Agreement. To this end, Article XI of GATT 1994 shall be incorporated into and
shall form part of this Agreement, mutatis mutandis.
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2. Except as otherwise provided in this Agreement, a Party shall not adopt or maintain
any non-tariff measure on the importation of any good of any other Party or on the
exportation of any good destined for the territory of any other Party, except in accordance
with its WTO rights and obligations or in accordance with this Agreement.
3. Each Party shall ensure the transparency of its non-tariff measures permitted under
Paragraph 2 and shall ensure that any such measures are not prepared, adopted or applied
with the view to or with the effect of creating unnecessary obstacles to trade among the
Parties.
4. The Goods Committee established pursuant to Article….. (Committee on Trade in
Goods) shall review non-tariff measures covered by this Chapter with a view to
considering the scope for additional means to enhance the facilitation of trade in goods
between the Parties. The Goods Committee shall submit to the Tripartite Secretariat an
initial report on progress in its work, including any recommendations, within…..years of
entry into force of this Agreement. Any Party may nominate measures for consideration
by the Goods Committee.

Article 8
Import Licensing
1. Each Party shall ensure that all automatic and non-automatic import licensing
measures are implemented in a transparent and predictable manner, and applied in
accordance with the Agreement on Import Licensing Procedures in Annex 1A to the
WTO Agreement.
2. Each Party shall promptly notify the other Parties of existing import licensing
procedures. Thereafter, each Party shall notify the other Parties of any new import
licensing procedures and any modification to its existing import licensing procedures, to
the extent possible before it takes effect, but in any case no later than within….. days of
publication. The information in any notification under this Article shall be in accordance
with Article 5.2 and 5.3 of the Agreement on Import Licensing Procedures in Annex 1A
to the WTO Agreement.
3. Upon request of another Party, a Party shall, promptly and to the extent possible,
respond to the request of that Party for information on import licensing requirements of
general application.

Article 9
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Modification of Concessions
In exceptional circumstances where a Party faces unforeseen difficulties in implementing
its tariff commitments, that Party may, with the agreement of all other interested Parties,
modify or withdraw a concession contained in its schedule of tariff commitments. In
order to seek to reach such agreement, the relevant Party shall engage in negotiations
with any interested Parties. In such negotiations, the Party proposing to modify or
withdraw its concessions shall maintain a level of reciprocal and mutually advantageous
concessions no less favourable to the trade of all other interested Parties than that
provided for in this Agreement prior to such negotiations, which may include
compensatory adjustments with respect to other goods. The mutually agreed outcome of
the negotiations, including any compensatory adjustments, shall apply to all the Parties
and shall be incorporated into this Agreement.

Article 10
Contact Points and Consultations
1. Each Party shall designate a contact point to facilitate communication among The
Tripartite Secretariat, the individual REC’S and the Parties on any matter relating to this
Agreement.
2. Where a Party considers that any proposed or actual measure of another Party or
Parties may materially affect trade in goods between the Parties, that Party may, through
the contact point, request detailed information relating to that measure and, if necessary,
request consultations with a view to resolving any concerns about the measure. The other
Party or Parties shall respond promptly to such requests for information and
consultations.
Article 11
Committee on Trade in Goods
The Parties hereby establish a Committee on Trade in Goods (Goods Committee)
consisting of representatives of the Parties. The Goods Committee may meet at the
request of any Party or the Tripartite Secretariat to consider any matter arising under this
Agreement.
2. The functions of the Goods Committee shall include:
(a) reviewing implementation of, and measures taken pursuant to, this Chapter;
(b) receiving reports from, and reviewing the work of Sub-committees on:
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(i) Rules of Origin
(ii) Sanitary and Phytosanitary Matters); and
(iii) Standards, Technical Regulations and Conformity Assessment Procedures;
(c) implementing any work programme provided for in this Chapter;
(d) identifying and recommending measures to promote and facilitate improved market
access, including any acceleration of tariff commitments; and
(e) reporting, as required, to the Tripartite Secretariat.
The Goods Committee may agree to establish subsidiary working groups or refer issues
for consideration to the Sub-Committees established pursuant to this Article.
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CHAPTER 3
RULES OF ORIGIN
Article 1
Definitions
For the purposes of this Chapter:
(a) aquaculture means the farming of aquatic organisms including fish, mollusks,
crustaceans, other aquatic invertebrates and aquatic plants, from seed stock such as eggs,
fry, fingerlings and larvae, by intervention in the rearing or growth processes to enhance
production such as regular stocking, feeding, or protection from predators;
(b) back-to-back Certificate of Origin means a Certificate of Origin issued by an
intermediate exporting Party’s Issuing Authority/Body based on the Certificate of Origin
issued by the first exporting Party;
(c) CIF means the value of the good imported and includes the cost of freight and
insurance up to the port or place of entry into the country of importation. The valuation
shall be made in accordance with Article VII of GATT 1994 and the Agreement on
Customs Valuation;
(d) FOB means the free-on-board value of the good, inclusive of the cost of transport to
the port or site of final shipment abroad. The valuation shall be made in accordance with
Article VII of GATT 1994 and the Agreement on Customs Valuation;
(e) generally accepted accounting principles means the recognised consensus or
substantial authoritative support in a Party, with respect to the recording of revenues,
expenses, costs, assets and liabilities; the disclosure of information; and the preparation
of financial statements. These standards may encompass broad guidelines of general
application as well as detailed standards, practices and procedures;
(f) good means any merchandise, product, article or material;
(g) identical and interchangeable materials means materials that are fungible as a
result of being of the same kind and commercial quality, possessing the same technical
and physical characteristics, and which once they are incorporated into the finished
product cannot be distinguished from one another for origin purposes by virtue of any
markings or mere visual examination;
(h) indirect material means a good used in the production, testing, or inspection of a
good but not physically incorporated into the good, or a good used in the maintenance of
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buildings or the operation of equipment associated with the production of a good,
including:
(i) fuel and energy;
(ii) tools, dies and moulds;
(iii) spare parts and materials used in the maintenance of equipment and
buildings;
(iv) lubricants, greases, compounding materials and other materials used in
production or used to operate equipment and buildings;
(v) gloves, glasses, footwear, clothing, safety equipment and supplies;
(vi) equipment, devices and supplies used for testing or inspecting goods;
(vii) catalysts and solvents; and
(viii) any other goods that are not incorporated into the good but whose use in the
production of the good can reasonably be demonstrated to be a part of that
production;
(i) material means any matter or substance used or consumed in the production of goods
or physically incorporated into a good or subjected to a process in the production of
another good;
(j) non-originating good or non-originating material means a good or material that
does not qualify as originating under this Chapter;
(k) originating material means a material that qualifies as originating under this
Chapter;
(l) producer means a person who grows, mines, raises, harvests, fishes, traps, hunts,
farms, captures, gathers, collects, breeds, extracts, manufactures, processes or assembles
a good;
(m) production means methods of obtaining goods including growing, mining,
harvesting, farming, raising, breeding, extracting, gathering, collecting, capturing,
fishing, trapping, hunting, manufacturing, producing, processing or assembling a good;
(n) Product Specific Rules are rules in Annex….. that specify that the materials used to
produce a good have undergone a change in tariff classification or a specific
manufacturing or processing operation, or satisfy a regional value content criterion or a
combination of any of these criteria; and
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(o) packing materials and containers for transportation means goods used to protect a
good during its transportation, different from those containers or materials used for its
retail sale.

Article 2
Originating Goods
1. For the purposes of this Chapter, a good shall be treated as an originating good if it is
either:
(a) wholly produced or obtained in a Party as provided in Article 3(Goods Wholly
Produced or Obtained);
(b) not wholly produced or obtained in a Party provided that the good has satisfied the
requirements of Article 4 (Goods Not Wholly Produced or Obtained); or
(c) produced in a Party exclusively from originating materials from one or more of the
Parties, and meets all other applicable requirements of this Chapter.
2. A good which complies with the origin requirements of Paragraph 1 will retain its
eligibility for preferential tariff treatment if exported to a Party and subsequently reexported to another Party.

Article 3
Goods Wholly Produced or Obtained
For the purposes of Article 2.1(a) (Originating Goods), the following goods shall be
considered as wholly produced or obtained:
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(a) plants and plant goods, including fruit, flowers, vegetables, trees, seaweed, fungi and
live plants, grown, harvested, picked, or gathered in a Party28;
(b) live animals born and raised in a Party;
(c) goods obtained from live animals in a Party;
(d) goods obtained from hunting, trapping, fishing, farming, aquaculture, gathering, or
capturing in a Party;
(e) minerals and other naturally occurring substances extracted or taken from the soil,
waters, seabed or beneath the seabed in a Party;
(f) goods of sea-fishing and other marine goods taken from the high seas, in accordance
with international law29, by any vessel registered or recorded with a Party and entitled to
fly the flag of that Party;
(g) goods produced on board any factory ship registered or recorded with a Party and
entitled to fly the flag of that Party from the goods referred to in Subparagraph (f);
(h) goods taken by a Party, or a person of a Party, from the seabed or beneath the seabed
beyond the Exclusive Economic Zone and adjacent Continental Shelf of that Party and
beyond areas over which third parties exercise jurisdiction under exploitation rights
granted in accordance with international law;
(i) goods which are:
i. waste and scrap derived from production and consumption in a Party provided
that such goods are fit only for the recovery of raw materials; or

For the purposes of this Article, “in a Party” means the land, territorial sea,
Exclusive Economic Zone, Continental Shelf over which a Party exercises
sovereignty, sovereign rights or jurisdiction, as the case may be, in accordance with
international law.
28

For the avoidance of doubt, nothing contained in the above definition shall be
construed as conferring recognition or acceptance by one Party of the outstanding
maritime and territorial claims made by any other Party, nor shall be taken as prejudging the determination of such claims.
“International law” refers to generally accepted international law such as the
United Nations Convention on the Law of the Sea.
29
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ii. used goods collected in a Party provided that such goods are fit only for the
recovery of raw materials; and
(j) goods produced or obtained in a Party solely from products referred to in
Subparagraphs (a) to (i) or from their derivatives.

Article 4
Goods Not Wholly Produced or Obtained
1. For the purposes of Article 2.1(b) (Originating Goods), except for those goods covered
under Paragraph 2, a good shall be treated as an originating good if:
(a) the good has a regional value content of not less than 35 per cent of FOB calculated
using the formulae as described in Article 5 Calculation of Regional Value Content), and
the final process of production is performed within a Party; or
(b) all non-originating materials used in the production of the good have undergone a
change in tariff classification at the four-digit level (i.e. a change in tariff heading) of the
HS Code in a Party.
2. In accordance with Paragraph 1, a good subject to Product Specific Rules shall be
treated as an originating good if it meets those Product Specific Rules.
3. For a good not specified in Annex…… (Product Specific Rules), a Party shall permit
the producer or exporter of the good to decide whether to use Paragraph 1(a) or (b) when
determining if the good is originating.
4. If a good is specified in Annex…… (Product Specific Rules) and the relevant
provisions of that Annex provide a choice of rule between a regional value content based
rule of origin, a change in tariff classification based rule of origin, a specific process of
production, or a combination of any of these, a Party shall permit the producer or
exporter of the good to decide which rule to use in determining if the good is originating.

Article 5
Calculation of Regional Value Content
1. For the purposes of Article 4 (Goods Not Wholly Produced or Obtained), the formula
for calculating the regional value content will be either:
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(a) Direct Formula
(Material Cost + Labour Cost + Overhead Cost + Profit + Other Costs) X 100
FOB

or
(b) Indirect/Build-Down Formula
(FOB-Value of Non-Originating Materials) X 100
FOB

where:
(a) Material Cost is the value of originating materials, parts or produce that are acquired
or self-produced by the producer in the production of the good;
(b) Labour Cost includes wages, remuneration and other employee benefits;
(c) Overhead Cost is the total overhead expense;
(d) Other Costs are the costs incurred in placing the good in the ship or other means of
transport for export including, but not limited to, domestic transport costs, storage and
warehousing, port handling, brokerage fees and service charges;
(e) FOB is the free-on-board value of the goods as defined in Article 1 (Definitions); and
(f) Value of Non-Originating Materials is the CIF value at the time of importation or the
earliest ascertained price paid for all non-originating materials, parts or produce that are
acquired by the producer in the production of the good. Non-originating materials include
materials of undetermined origin but do not include a material that is self-produced.
2. The value of goods under this Chapter shall be determined in accordance with Article
VII of GATT 1994 and the Agreement on Customs Valuation.

Article 6
Cumulative Rules of Origin
For the purposes of Article 2 (Originating Goods), a good which complies with the origin
requirements provided therein and which is used in another Party as a material in the
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production of another good shall be considered to originate in the Party where working or
processing of the finished good has taken place.

Article 7
Minimal Operations and Processes
Where a claim for origin is based solely on a regional value content, the operations or
processes listed below, undertaken by themselves or in combination with each other, are
considered to be minimal and shall not be taken into account in determining whether or
not a good is originating:
(a) ensuring preservation of goods in good condition for the purposes of transport or
storage;
(b) facilitating shipment or transportation;
(c) packaging or presenting goods for transportation or sale;
(d) simple processes, consisting of sifting, classifying, washing, cutting, slitting, bending,
coiling and uncoiling and other similar operations;
(e) affixing of marks, labels or other like distinguishing signs on products or their
packaging; and
(f) mere dilution with water or another substance that does not materially alter the
characteristics of the goods.

Article 8
De Minimis
1. A good that does not satisfy a change in tariff classification requirement pursuant to
Article 4 (Goods Not Wholly Produced or Obtained) will nonetheless be an originating
good if:
(a) the value of all non-originating materials used in the production of the good that did
not undergo the required change in tariff classification does not exceed 10 per cent of the
FOB value of the good;
(b) the good meets all other applicable criteria of this Chapter.
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2. The value of such materials shall, however, be included in the value of non-originating
materials for any applicable regional value content requirement.

Article 9
Accessories, Spare Parts and Tools
1. For the purposes of determining the origin of a good, accessories, spare parts, tools and
instructional or other information materials presented with the good shall be considered
part of that good and shall be disregarded in determining whether all the non-originating
materials used in the production of the originating good have undergone the applicable
change in tariff classification, provided that:
(a) the accessories, spare parts, tools and instructional or other information materials
presented with the good are not invoiced separately from the originating good; and
(b) the quantities and value of the accessories, spare parts, tools and instructional or other
information materials presented with the good are customary for that good.
2. Notwithstanding Paragraph 1, if the good is subject to a regional value content
requirement, the value of the accessories, spare parts, tools and instructional or other
information materials presented with the good shall be taken into account as originating
or non-originating materials, as the case may be, in calculating the regional value content
of the good.
3. Paragraphs 1 and 2 do not apply where accessories, spare parts, tools and instructional
or other information materials presented with the good have been added solely for the
purpose of artificially raising the regional value content of that good, provided it is
proven subsequently by the importing Party that they are not sold therewith.

Article 10
Identical and Interchangeable Materials
The determination of whether identical and interchangeable materials are originating
materials shall be made either by physical segregation of each of the materials or by the
use of generally accepted accounting principles of stock control applicable, or inventory
management practice, in the exporting Party.
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Article 11
Treatment of Packing Materials and Containers
1. Packing materials and containers for transportation and shipment of a good shall not be
taken into account in determining the origin of any good.
2. Packing materials and containers in which a good is packaged for retail sale, when
classified together with that good, shall not be taken into account in determining whether
all of the non-originating materials used in the production of the good have met the
applicable change in tariff classification requirements for the good.
3. If a good is subject to a regional value content requirement, the value of the packing
materials and containers in which the good is packaged for retail sale shall be taken into
account as originating or non-originating materials, as the case may be, in calculating the
regional value content of the good.

Article 12
Indirect Materials
An indirect material shall be treated as an originating material without regard to where it
is produced and its value shall be the cost registered in the accounting records of the
producer of the good.

Article 13
Recording of Costs
For the purposes of this Chapter, all costs shall be recorded and maintained in accordance
with the generally accepted accounting principles applicable in the Party in which the
goods are produced.

Article 14
Direct Consignment
A good will retain its originating status as determined under Article 2 (Originating
Goods) if the following conditions have been met:
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(a) the good has been transported to the importing Party without passing through any
non-Party; or
(b) the good has transited through a non-Party, provided that:
(i) the good has not undergone subsequent production or any other operation
outside the territories of the Parties other than unloading, reloading, storing, or any other
operations necessary to preserve them in good condition or to transport them to the
importing Party;
(ii) the good has not entered the commerce of a non-Party; and
(iii) the transit entry is justified for geographical, economic or logistical reasons.

Article 15
Certificate of Origin
A claim that goods are eligible for preferential tariff treatment shall be supported by a
Certificate of Origin issued by an Issuing Authority/Body notified to the other Parties as
set out in this Chapter’s Annex on Operational Certification Procedures.

Article 16
Denial of Preferential Tariff Treatment
The Customs Authority of the importing Party may deny a claim for preferential tariff
treatment when:
(a) the good does not qualify as an originating good; or
(b) the importer, exporter or producer fails to comply with any of the relevant
requirements of this Chapter.

Article 17
Review and Appeal
The importing Party shall grant the right of appeal in matters relating to the eligibility for
preferential tariff treatment to producers, exporters or importers of goods traded or to be
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traded between the Parties, in accordance with its domestic laws, regulations and
administrative practices.

Article 18
Sub-Committee on Rules of Origin
1. For the purpose of the effective and uniform implementation of this Chapter, the
Parties hereby establish a Sub-Committee on Rules of Origin (ROO Sub-Committee).
The functions of the ROO Sub-Committee shall include:
(a) monitoring of the implementation and administration of this Chapter;
(b) discussion of any issue that may have arisen in the course of implementation,
including any matters that may have been referred to the ROO Sub-Committee by the
Goods Committee established pursuant to Article 11 (Committee on Trade in Goods) of
Chapter 2 (Trade in Goods) or the Tripartite Secretariat;
(c) discussion of any proposed modifications of the rules of origin under this Chapter;
and
(d) consultation on issues relating to rules of origin and administrative co-operation.
The ROO Sub-Committee shall consist of representatives of the Parties. It shall meet
from time to time as mutually determined by the Parties.
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CHAPTER 4
CUSTOMS PROCEDURES
Article 1
Objectives
The objectives of this Chapter are to:
(a) ensure predictability, consistency and transparency in the application of customs laws
and regulations of the Parties;
(b) promote efficient, economical administration of customs procedures, and the
expeditious clearance of goods;
(c) simplify customs procedures; and
(d) promote co-operation among the customs administrations of the Parties.

Article 2
Scope
This Chapter applies, in accordance with the Parties’ respective laws, regulations and
policies, to customs procedures applied to goods traded among the Parties.

Article 3
Definitions
For the purposes of this Chapter:
(a) customs law means such laws and regulations administered and enforced by the
customs authority of each Party concerning the importation, exportation, and
transit/transhipment of goods, as they relate to customs duties, charges, and other taxes,
or to prohibitions, restrictions, and other similar controls with respect to the movement of
controlled items across the boundary of the customs territory of each Party; and
(b) customs procedures means the treatment applied by the customs administration of a
Party to goods, which are subject to that Party’s customs law.
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Article 4
Customs Procedures and Facilitation
1. Each Party shall ensure that its customs procedures and practices are predictable,
consistent, transparent and facilitate trade, including through the expeditious clearance of
goods.
2. Customs procedures of each Party shall, where possible and to the extent permitted by
its customs law, conform to the standards and recommended practices of the World
Customs Organization.
3. The customs administration of each Party shall review its customs procedures with a
view to their simplification to facilitate trade.

Article 5
Customs Co-operation
1. To the extent permitted by its domestic law, the customs administration of each Party
may, as deemed appropriate, assist the customs administration of each other Party, in
relation to:
(a) the implementation and operation of this Chapter;
(b) developing and implementing customs best practice and risk management techniques;
(c) providing, where possible, prior notice of changes to laws, regulations, and relevant
procedures and guidelines that would affect the operation of this Agreement;
(d) simplifying and harmonising customs procedures;
(e) advancing technical skills and the use of technology; and
(f) application of the Agreement on Customs Valuation.
2. Subject to available resources, the customs administrations of the Parties may, as
deemed appropriate, explore and undertake co-operation projects, including:
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(a) capacity building programmes to enhance the capability of customs personnel of
COMESA,EAC and SADC Member States; and
(b) technical assistance programmes to facilitate the Parties’ development and
implementation of Single Windows.

Article 6
Use of Automated Systems
1. The customs administration of each Party, where applicable, shall endeavour to have
its own system that supports electronic customs transactions.
2. In implementing initiatives, the customs administration of each Party shall take into
account the relevant standards and best practices recommended by the World Customs
Organization, taking into consideration the available infrastructure and capabilities of
each Party.

Article 7
Valuation
The Parties shall determine the customs value of goods traded among them in accordance
with the provisions of the Agreement on Customs Valuation.

Article 8
Advance Rulings
1. Each Party, through its customs administration or other relevant authorities, to the
extent permitted by its domestic laws, regulations and administrative determinations, on
the application of a person described in Paragraph 2(a), shall provide in writing advance
rulings in respect of the tariff classification, questions arising from the application of the
principles of the Agreement on Customs Valuation and/or origin of goods.
2. Where available, each Party shall adopt or maintain procedures for advance rulings,
which shall:
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(a) provide that an importer in its territory or an exporter or producer in the territory of
another Party may apply for an advance ruling before the importation of the goods in
question;
(b) require that an applicant for an advance ruling provide a detailed description of the
goods and all relevant information needed to process an application for an advance
ruling;
(c) provide that its customs administration may, at any time during the course of an
evaluation of an application for an advance ruling, request that the applicant provide
additional information within a specified period;
(d) provide that any advance ruling be based on the facts and circumstances presented by
the applicant, and any other relevant information in the possession of the decision-maker;
and
(e) provide that an advance ruling be issued to the applicant expeditiously, within the
period specified in each Party’s domestic laws, regulations or administrative
determinations.
3. A Party may reject requests for an advance ruling where the additional information
requested by it in accordance with Paragraph 2(c) is not provided within the specified
period.
4. Subject to Paragraphs 1 and 5 and where available, each Party shall apply an advance
ruling to all importations of goods described in that ruling imported into its territory for
three years from the date of that ruling, or such other period as specified in that Party's
domestic laws, regulations or administrative determinations.
5. A Party may modify or revoke an advance ruling upon a determination that the ruling
was based on an error of fact or law (including human error), the information provided is
false or inaccurate, if there is a change in domestic law consistent with this Agreement, or
there is a change in a material fact or circumstance on which the ruling is based.
6. Where an importer claims that the treatment accorded to an imported good should be
governed by an advance ruling, the customs administration may evaluate whether the
facts and circumstances of the importation are consistent with the facts and circumstances
upon which an advance ruling was

Article 9
Risk Management
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1. The Parties shall administer customs procedures so as to facilitate the clearance of lowrisk goods and focus on high-risk goods. To enhance the flow of goods across their
borders the customs administration of each Party shall regularly review these procedures.
2. Where a customs administration of a Party deems that the inspection of goods is not
necessary to authorise clearance of the goods from customs control, that Party shall
endeavour to provide a single point for the documentary or electronic processing of those
goods.

Article 10
Confidentiality
1. Nothing in this Chapter shall be construed to require any Party to furnish or allow
access to confidential information pursuant to this Chapter, the disclosure of which it
considers would:
(a) be contrary to the public interest as determined by its legislation;
(b) be contrary to any of its legislation including, but not limited to, legislation protecting
personal privacy or the financial affairs and accounts of individual customers of financial
institutions;
(c) impede law enforcement; or
(d) prejudice legitimate commercial interests, which may include competitive position, of
particular enterprises, public or private.
2. Where a Party provides information to another Party in accordance with this Chapter
and designates the information as confidential, the Party receiving the information shall
maintain the confidentiality of the information, use it only for the purposes specified by
the Party providing the information, and not disclose it without the specific written
permission of the Party providing the information.

Article 11
Enquiry Points
1. Each Party shall designate one or more enquiry points to address enquiries from
interested persons concerning customs matters, and shall make available on the internet
and/or in print form, information concerning procedures for making such enquiries.
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2. Each Party shall publish on the internet and/or in print form all statutory and regulatory
provisions and any customs administrative procedures applied or enforced by its customs
administration, not including law enforcement procedures and internal operational
guidelines.

Article 12
Consultations
The customs administrations of the Parties will encourage consultation with each other
regarding significant customs issues that affect goods traded among the Parties.

Article 13
Review and Appeal
1. Each Party shall ensure that the importers in its territory have access to administrative
review within the customs administration that issued the decision subject to review or,
where applicable, the higher authority supervising the administration and/or judicial
review of the determination taken at the final level of administrative review, in
accordance with the Party's domestic law.
2. The decision on appeal shall be given to the appellant and the reasons for such decision
shall be provided in writing.
The level of administrative review may include any authority supervising the customs
administration of a Party.
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CHAPTER 5
SANITARY AND PHYTOSANITARY MEASURES
Article 1
Objectives
The objectives of this Chapter are to:
(a) facilitate trade among the Parties while protecting human, animal or plant life or
health in the territory of each Party;
(b) provide greater transparency in and understanding of the application of each Party’s
regulations and procedures relating to sanitary and phytosanitary measures;
(c) strengthen co-operation among the competent authorities of the Parties which are
responsible for matters covered by this Chapter; and
(d) enhance practical implementation of the principles and disciplines contained within
the SPS Agreement.

Article 2
Scope
This Chapter shall apply to all sanitary and phytosanitary measures of a Party that may,
directly or indirectly, affect trade among the Parties.

Article 3
Definitions
For the purposes of this Chapter:
(a) competent authorities means those authorities within each Party recognised by the
national government as responsible for developing and administering the various sanitary
and phytosanitary measures within that Party;
(b) international standards, guidelines and recommendations shall have the same meaning
as set out in paragraph 3 of Annex A to the SPS Agreement;
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(c) sanitary or phytosanitary measure shall have the same meaning as set out in paragraph
1 of Annex A to the SPS Agreement; and
(d) SPS Agreement means the Agreement on the Application of Sanitary and
Phytosanitary Measures in Annex 1A to the WTO Agreement.
Article 4
General Provisions
1. Each Party affirms its rights and obligations with respect to each other Party under the
SPS Agreement.
2. Each Party commits to apply the principles of the SPS Agreement in the development,
application or recognition of any sanitary or phytosanitary measure with the intent to
facilitate trade among the Parties while protecting human, animal or plant life or health in
the territory of each Party.

Article 5
Equivalence
1. The Parties shall strengthen co-operation on equivalence in accordance with the SPS
Agreement and relevant international standards, guidelines and recommendations, in
order to facilitate trade among the Parties.
2. To facilitate trade, the competent authorities of the relevant Parties may develop
equivalence arrangements and make equivalence decisions, in particular in accordance
with Article 4 of the SPS Agreement and with the guidance provided by the relevant
international standard setting bodies and by the WTO Committee on Sanitary and
Phytosanitary Measures established pursuant to Article 12 of the SPS Agreement.
3. A Party shall, upon request, enter into negotiations with the aim of achieving bilateral
recognition arrangements of the equivalence of specified sanitary or phytosanitary
measures.

Article 6
Competent Authorities and Contact Points
1. Each Party shall Through the Tripartite Secretariat provide each other Party with a
description of its competent authorities and their division of responsibilities.
118

2. Each Party shall in like manner, provide each other Party with a contact point to
facilitate distribution of requests or notifications made in accordance with this Chapter.
3. Each Party shall ensure the information provided under Paragraphs 1 and 2 is kept up
to date.

Article 7
Notification
1. Each Party acknowledges the value of exchanging information on its sanitary or
phytosanitary measures.
2. Each Party agrees to provide timely and appropriate information directly to the contact
points of the relevant Parties where a:
(a) change in animal or plant health status may affect existing trade;
(b) significant sanitary or phytosanitary non-compliance associated with an export
consignment is identified by the importing Party; and
(c) provisional sanitary or phytosanitary measure against or affecting the exports of
another Party is considered necessary to protect human, animal or plant life or health
within the importing Party.
3. The exporting Party should, to the extent possible, endeavour to provide information to
the importing Party if the exporting Party identifies that an export consignment which
may be associated with a significant SPS risk has been exported.

Article 8
Co-operation
1. Each Party shall explore opportunities for further co-operation, collaboration and
information exchange with the other Parties on sanitary and phytosanitary matters of
mutual interest consistent with the objectives of this Chapter.
2. In relation to Paragraph 1, each Party shall endeavour to co-ordinate with regional or
multilateral work programmes with the objective of avoiding unnecessary duplication and
to maximise the benefits from the application of resources.
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3. Each Party agrees to further explore how it can strengthen co-operation on the
provision of technical assistance especially in relation to trade facilitation.
4. Any two Parties may, by mutual agreement, co-operate on adaptation to regional
conditions in accordance with the SPS Agreement and relevant international standards,
guidelines and recommendations, in order to facilitate trade between the Parties.

Article 9
Consultations
Where a Party considers that a sanitary or phytosanitary measure affecting trade between
it and another Party warrants further discussion, it may, through the contact points,
request a detailed explanation of the sanitary or phytosanitary measure and if necessary,
request to hold consultations in an attempt to resolve any concerns on specific issues
arising from the application of the sanitary or phytosanitary measure. The other Party
shall respond promptly to any requests for such explanations, and if so requested, shall
enter into consultations, within……. days from the date of the request. The Parties to the
consultations shall make every effort to reach a mutually satisfactory resolution through
consultations within …… days from the date of the request, or a timeline mutually agreed
upon by the consulting Parties. Should the consultations fail to achieve resolution, the
matter shall be forwarded to the Tripartite Secretariat.

Article 10
Meetings Among the Parties on Sanitary and Phytosanitary Matters
1. The Parties hereby establish a Sub-Committee on Sanitary and Phytosanitary Matters
(SPS Sub-Committee), consisting of representatives from the relevant government
agencies of each Party. The SPS Sub-Committee shall meet within one year of the entry
into force of this Agreement and thereafter as mutually determined by the Parties.
2. The SPS Sub-Committee shall review the progress made by the Parties in
implementing their commitments under this Chapter and may set up subsidiary working
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groups, as agreed between or among the relevant Parties, to consider specified issues
relating to this Chapter.
3. Competent authorities of any two Parties may meet to make decisions bilaterally
implementing the commitments under this Chapter. Each Party shall provide to the SPS
Sub-Committee updates on the status of their work.
4. Subject to Paragraph 1, meetings under this Article shall occur as and when mutually
determined by the relevant Parties and all decisions and/or records made shall be by
mutual agreement of the relevant Parties. Meetings may occur in person, by
teleconference, by video conference, or through any other means as mutually determined
by the Parties.
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CHAPTER 6
STANDARDS, TECHNICAL REGULATIONS AND CONFORMITY
ASSESSMENT PROCEDURES
Article 1
Objectives
The objectives of this Chapter are to facilitate trade in goods among the Parties by:
(a) ensuring that standards, technical regulations, and conformity assessment
procedures do not create unnecessary obstacles to trade;
(b) promoting mutual understanding of each Party’s standards, technical
regulations, and conformity assessment procedures;
(c) strengthening information exchange and co-operation among the Parties in
relation to the preparation, adoption and application of standards, technical
regulations and conformity assessment procedures;
(d) strengthening co-operation among the Parties in the work of international
bodies related to standardisation and conformity assessments; and
(e) providing a framework to implement supporting mechanisms to realise these
objectives.

Article 2
Scope
1. For the mutual benefit of the Parties, this Chapter applies to all standards, technical
regulations and conformity assessment procedures of the Parties that may affect trade in
goods between the Parties except:
(a) purchasing specifications prepared by governmental bodies for the production
or consumption requirements of such bodies; and
(b) sanitary or phytosanitary measures as defined in Chapter 5 (Sanitary and
Phytosanitary Measures).
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2. Nothing in this Chapter shall limit the right of a Party to prepare, adopt and apply
standards, technical regulations and conformity assessment procedures only to the extent
necessary to fulfil a legitimate objective. Such legitimate objectives are, inter alia,
national security requirements; the prevention of deceptive practices; protection of human
health or safety; animal or plant life or health; or the environment.
Article 3
Definitions
For the purposes of this Chapter, the definitions set out in Annex 1 to the Agreement on
Technical Barriers to Trade (TBT Agreement) in Annex 1A to the WTO Agreement
shall apply.
Article 4
Affirmation of the TBT Agreement
1. Each Party affirms its rights and obligations with respect to each other Party under the
TBT Agreement.
2. Each Party shall take such reasonable measures as may be available to it to ensure
compliance, in the implementation of this Chapter, by local government and nongovernmental bodies within its territory which are responsible for the preparation,
adoption and application of standards, technical regulations and conformity assessment
procedures.
Article 5
Standards
1. With respect to the preparation, adoption and application of standards, each Party shall
ensure that its standardising body or bodies accept and comply with Annex 3 to the TBT
Agreement.
2. Each Party shall encourage the standardising body or bodies in its territory to cooperate with the standardising body or bodies of other Parties. Such co-operation shall
include, but is not limited to:
(a) exchange of information on standards;
(b) exchange of information relating to standard setting procedures; and
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(c) co-operation in the work of international standardising bodies in areas of
mutual interest.
Article 6
Technical Regulations
1. Where relevant international standards exist or their completion is imminent, each
Party shall use them, or relevant parts of them, as a basis for their technical regulations
except when such international standards or relevant parts would be an ineffective or
inappropriate means for the fulfilment of the legitimate objectives pursued, for instance
because of fundamental climatic or geographical factors or fundamental technological
problems.
2. Each Party shall give positive consideration to accepting as equivalent, technical
regulations of another Party, even if these regulations differ from its own, provided it is
satisfied that these regulations adequately fulfil the objectives of its own regulations.
3. Where a Party does not accept a technical regulation of another Party as equivalent to
its own it shall, upon request of the other Party, explain the reasons for its decision.
Article 7
Conformity Assessment Procedures
1. Each Party shall give positive consideration to accepting the results of conformity
assessment procedures of other Parties, even where those procedures differ from its own,
provided it is satisfied that those procedures offer an assurance of conformity with
applicable technical regulations or standards equivalent to its own procedures.
2. Each Party shall seek to enhance the acceptance of the results of conformity
assessment procedures conducted in the territories of other Parties with a view to
increasing efficiency, avoiding duplication and ensuring cost effectiveness of the
conformity assessments. In this regard, each Party may choose, depending on the
situation of the Party and the specific sectors involved, a broad range of approaches.
These may include but are not limited to:
(a) recognition by a Party of the results of conformity assessments performed in
the territory of another Party;
(b) recognition of co-operative arrangements between accreditation bodies in the
territories of the Parties;
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(c) mutual recognition of conformity assessment procedures conducted by bodies
located in the territory of each Party;
(d) accreditation of conformity assessment bodies in the territory of another Party;
(e) use of existing regional and international multilateral recognition agreements
and arrangements;
(f) designating conformity assessment bodies located in the territory of another
Party to perform conformity assessment; and
(g) suppliers’ declaration of conformity.
3. Each Party shall exchange information with other Parties on its experience in the
development and application of the approaches in Paragraph 2(a) to (g) and other
appropriate approaches with a view to facilitating the acceptance of the results of
conformity assessment procedures.
4. A Party shall, upon request of another Party, explain its reasons for not accepting the
results of any conformity assessment procedure performed in the territory of that other
Party.
Article 8
Co-operation
1. The Parties shall intensify their joint efforts in the field of standards, technical
regulations and conformity assessment procedures with a view to facilitating access to
each other’s markets.
2. Each Party shall, upon request of another Party, give positive consideration to
proposals to supplement existing co-operation on standards, technical regulations and
conformity assessment procedures. Such co-operation, which shall be on mutually
determined terms and conditions, may include but is not limited to:
a) advice or technical assistance relating to the development and application of
standards, technical regulations and conformity assessment procedures;
(b) co-operation between conformity assessment bodies, both governmental and
non-governmental, in the territories of each of the Parties such as:
(i) use of accreditation to qualify conformity assessment bodies; and
(ii) enhancing infrastructure in calibration, testing, inspection, certification
and accreditation to meet relevant international standards,
recommendations and guidelines;
(c) co-operation in areas of mutual interest in the work of relevant regional and
international bodies relating to the development and application of
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standards and conformity assessment procedures such as enhancing
participation in the existing frameworks for mutual recognition developed
by relevant regional and international bodies; and
(d) enhancing co-operation in the development and improvement of technical
regulations and conformity assessment procedures such as:
(i) co-operation in the development and promotion of good regulatory
practice;
(ii) transparency, including ways to promote improved access to
information on standards, technical regulations and conformity
assessment procedures; and
(iii) management of risks relating to health, safety, the environment and
deceptive practices.
3. Upon request of another Party, a Party shall give positive consideration to a sectorspecific proposal that the requesting Party makes for further co-operation under this
Chapter.

Article 9
Consultations
1. Each Party shall give prompt and positive consideration to any request from another
Party for consultations on issues relating to the implementation of this Chapter.
2. Where a matter covered under this Chapter cannot be clarified or resolved as a result of
consultations, the Parties concerned may establish an ad hoc working group with a view
to identifying a workable and practical solution to facilitate trade. The ad hoc working
group shall comprise representatives of the Parties concerned.
3. Where a Party declines a request from another Party to establish an ad hoc working
group, it shall, upon request of the other Party, explain the reasons for its decision.
Article 10
Agreements or Arrangements
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1. Parties shall seek to identify trade-facilitating initiatives regarding standards, technical
regulations and conformity assessment procedures that are appropriate for particular
issues or sectors.
2. Such trade-facilitating initiatives may include agreements or arrangements on
regulatory issues, such as alignment of standards, convergence or equivalence of
technical regulations conformity assessment procedures and compliance issues.
3. Parties to an existing agreement or arrangement shall give consideration to extending
such an agreement or arrangement to another Party upon request of that Party. Such
consideration may be subject to appropriate confidence building processes to ensure
equivalency of relevant standards, technical regulations and/or conformity assessment
procedures.
4. Where a Party declines a request of another Party to consider extending the application
of an existing agreement or arrangement it shall, upon request of that Party, explain the
reasons for its decision.
Article 11
Transparency
1. Each Party affirms its commitment to ensuring that information regarding proposed
new or amended standards, technical regulations and conformity assessment procedures
is made available in accordance with the relevant requirements of the TBT Agreement.
2. Each Party shall ensure that the information relating to standards, technical regulations
and conformity assessment procedures is published. Such information should be made
available in printed form and, where possible, in electronic form.
Article 12
Contact Points
1. Each Party shall designate a contact point or contact points who shall, for that Party,
have responsibility for co-ordinating the implementation of this Chapter.
2. Each Party shall provide each of the other Parties with the name of the designated
contact point or contact points and the contact details of the relevant official in that
organisation, including telephone, facsimile, email and any other relevant details.
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3. Each Party shall notify each of the other Parties promptly of any change of their
contact points or any amendments to the details of the relevant officials.
4. Each Party shall ensure that its contact point or contact points facilitate the exchange of
information between the Parties on standards, technical regulations and conformity
assessment procedures, in response to all reasonable requests for such information from a
Party.

Article 13
Sub-Committee on Standards, Technical Regulations and Conformity Assessment
Procedures
1. The Parties hereby establish a Sub-Committee on Standards, Technical Regulations
and Conformity Assessment Procedures (STRACAP Sub-Committee), consisting of
representatives of the Parties, to promote and monitor the implementation and
administration of this Chapter.
2. The STRACAP Sub-Committee shall meet as mutually determined by the Parties.
Meetings may be conducted in person, or by any other means as mutually determined by
the Parties.
3. The STRACAP Sub-Committee shall determine its terms of reference in accordance
with this Chapter.
4. The STRACAP Sub-Committee shall determine its work programme in response to
priorities as identified by the Parties.
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CHAPTER 7
SAFEGUARD MEASURES
Article 1
Scope
This Chapter applies to safeguard measures adopted or maintained by a Party affecting
trade in goods among the Parties during the transitional safeguard period.

Article 2
Definitions
For the purposes of this Chapter:
(a) domestic industry means, with respect to an imported good, the producers as a whole
of the like or directly competitive goods operating within a Party, or those whose
collective output of the like or directly competitive goods constitutes a major proportion
of the total domestic production of those goods;
(b) global safeguard measure means a measure applied under Article XIX of GATT 1994
and the Agreement on Safeguards in Annex 1A to the WTO Agreement (Safeguards
Agreement) or Article 5 of the Agreement on Agriculture in Annex 1A to the WTO
Agreement (Agreement on Agriculture);
(c) provisional measure means a provisional safeguard measure described in Article 7
(Provisional Safeguard Measures);
(d) safeguard measure means a transitional safeguard measure described in Article 6
(Scope and Duration of Transitional Safeguard Measures);
(e) serious injury means a significant overall impairment in the position of a domestic
industry;
(f) threat of serious injury means serious injury that, on the basis of facts and not merely
on allegation, conjecture, or remote possibility, is clearly imminent; and
(g) transitional safeguard period means, in relation to a particular good, the period from
the entry into force of this Agreement until three years after the customs duty on that
good is to be eliminated, or reduced to its final commitment, in accordance with that
Party’s schedule of tariff commitments in Annex 1 (Schedules of Tariff Commitments).
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Article 3
Imposition of a Safeguard Measure
If, as a result of the reduction or elimination of a customs duty under this Agreement, an
originating good of another Party or Parties is being imported into the territory of a Party
during the transitional safeguard period for that good in such increased quantities, in
absolute terms or relative to domestic production, and under such conditions as to cause
or threaten to cause serious injury to a domestic industry that produces like or directly
competitive goods, that Party may:
(a) suspend the further reduction of any rate of customs duty provided for under this
Agreement on the good; or
(b) increase the rate of customs duty on the good to a level not exceeding the lesser of:
(i) the most-favoured-nation applied rate of duty on the good in effect at the time the
action is taken; or
(ii) the most-favoured-nation applied rate of duty on the good in effect on the day
immediately preceding the date of entry into force of this Agreement.

Article 4
Investigation
1. A Party shall take a safeguard measure only following an investigation by that Party’s
competent authorities in accordance with the same procedures as those provided for in
Article 3 and Article 4.2 of the Safeguards Agreement; and to this end, Article 3 and
Article 4.2 of the Safeguards Agreement shall be incorporated into and shall form part of
this Agreement, mutatis mutandis.
2. Each Party shall ensure that its competent authorities complete any such investigation
expeditiously and, in any event, within one year following the date of its initiation.

Article 5
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Notification
1. A Party shall immediately notify the other Parties, in writing, on:
(a) initiating an investigation under Article 4 (Investigation);
(b) making a finding of serious injury or threat thereof caused by increased imports of an
originating good of another Party or Parties resulting from the reduction or elimination of
a customs duty on that originating good;
(c) taking a decision to apply or extend a safeguard measure;
(d) taking a decision to progressively liberalise an existing safeguard measure; or
(e) applying a provisional measure.
2. A Party shall provide promptly to the other Parties a copy of the public version of the
report of its competent authorities required under Article 4 (Investigation).
3. In making a notification pursuant to Paragraph 1(c), the Party applying or extending a
safeguard measure shall provide the other Parties with evidence of serious injury or threat
of serious injury caused by increased imports of an originating good of another Party or
Parties as a result of the reduction or elimination of a customs duty pursuant to this
Agreement. Such notification shall include:
(a) a precise description of the originating good subject to the proposed safeguard
measure including its heading or subheading under the HS Code, on which the schedules
of tariff commitments in Annex 1 (Schedules of Tariff Commitments) are based;
(b) a precise description of the proposed safeguard measure; and
(c) the proposed date of the safeguard measure’s introduction, its expected duration, and
a timetable for progressive liberalisation of the measure, if applicable. In the case of an
extension of a measure, evidence that the domestic industry concerned is adjusting shall
also be provided.
Upon request, the Party applying or extending a safeguard measure shall provide
additional information as another Party or Parties may consider necessary.
4. A Party proposing to apply or extend a safeguard measure shall provide adequate
opportunity for prior consultations with those Parties which would be affected by the
safeguard measure with a view to reviewing the information provided under Paragraphs 2
and 3 arising from the investigation referred to in Article 4 (Investigation), exchanging
views on the safeguard measure and reaching an agreement on compensation as set forth
in Article 8 (Compensation).
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5. Where a Party applies a provisional measure referred to in Article 7 (Provisional
Safeguard Measures), on request of another Party or Parties, consultations shall be
initiated immediately after such application.
6. The provisions on notification in this Chapter shall not require a Party to disclose
confidential information the disclosure of which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the legitimate commercial
interests of particular enterprises, public or private.

Article 6
Scope and Duration of Transitional Safeguard Measures
1. A Party may not maintain a safeguard measure:
(a) except to the extent, and for such time, as may be necessary to prevent or remedy
serious injury and to facilitate adjustment;
(b) for a period exceeding two years, except that the period may be extended by up to one
year if the competent authorities of that Party determine, in conformity with the
procedures referred to in
Article 4 (Investigation), that the safeguard measure continues to be necessary to prevent
or remedy serious injury and to facilitate adjustment and that there is evidence that the
industry is adjusting; or
(c) for a period exceeding three years, including any extension.
2. A safeguard measure shall not be applied against an originating good of a Party which
is a COMESA, EAC or SADC Member State, as long as its share of imports of the good
concerned in the importing Party does not exceed three per cent of the total imports from
the other Parties, provided that those Parties with less than three per cent import share
collectively account for not more than nine per cent of total imports of the good
concerned from the other Parties.
3. Where the expected duration of the safeguard measure is over one year, the importing
Party shall ensure that the safeguard measure is progressively liberalised at regular
intervals during the period of application.
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4. When a Party terminates a safeguard measure on a good, the rate of customs duty for
that good shall be no higher than the rate that, according to the Party’s schedule of tariff
commitments in Annex 1 (Schedules of Tariff Commitments), would have been in effect
as if the safeguard measure had never been applied.
5. Regardless of its duration or whether it has been subject to extension, a safeguard
measure on a good shall terminate following the end of the transitional safeguard period
for such good.
6. No safeguard measure shall be applied again to the import of a particular originating
good which has been subject to such a safeguard measure, for a period of time equal to
the duration of the previous safeguard measure, or two years, whichever is longer.
7. A Party shall not apply a safeguard measure to an originating good imported up to the
limit of quota quantities granted under tariff rate quotas applied in accordance with its
schedule of tariff commitments in Annex 1 (Schedules of Tariff Commitments).

Article 7
Provisional Safeguard Measures
1. In critical circumstances, where delay would cause damage which would be difficult to
repair, a Party may take a provisional measure, pursuant to a preliminary determination
that there is clear evidence that increased imports of an originating good from another
Party or Parties have caused or are threatening to cause serious injury to a domestic
industry.
2. The duration of such a provisional measure shall not exceed 200 days, during which
time the relevant requirements of Article 2 (Definitions), Article 3 (Imposition of a
Safeguard Measure), Article 4 (Investigation), Article 5 (Notification) and Article 6
(Scope and Duration of Transitional Safeguard Measures) shall be met. The duration of
any provisional measure shall be counted as part of the initial period and any extension as
referred to in Article 6 (Scope and Duration of Transitional Safeguard Measures).
3. The customs duty imposed as a result of the provisional measure shall be refunded if
the subsequent investigation referred to in Article 4 (Investigation) does not determine
that increased imports of the originating good have caused or threatened to cause serious
injury to a domestic industry.
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Article 8
Compensation
1. The Party proposing to apply a safeguard measure shall, in consultation with the
exporting Party or Parties who would be affected by such a measure, provide to that Party
or Parties mutually agreed adequate means of trade compensation in the form of
substantially equivalent level of concessions or other obligations to that existing under
this Agreement between the Party applying the safeguard measure and the exporting
Party or Parties who would be affected by such a measure.
2. In seeking compensation under Paragraph 1 for a safeguard measure, if the Parties
mutually agree, they may hold consultations in the Goods Committee established
pursuant to Article 11 (Committee on Trade in Goods) of Chapter 2 (Trade in Goods) to
determine the substantially equivalent level of concessions to that existing under this
Agreement between the Party taking the safeguard measure and the exporting Party or
Parties who would be affected by such a measure prior to any suspension of equivalent
concessions. Any proceedings arising from such consultations shall be completed within
30 days from the date on which the safeguard measure was applied.
3. If no agreement on the compensation is reached within the time frame specified in
Paragraph 2, the Party or Parties against whose originating good the measure is applied
may suspend the application of substantially equivalent concessions to the trade of the
Party applying the safeguard measure. The Party or Parties may suspend the concessions
only for the minimum period necessary to achieve the substantially equivalent effects and
only while the safeguard measure is maintained. The right of suspension provided for in
this Paragraph shall not be exercised for the first two years that a safeguard measure is in
effect, provided that the safeguard measure has been applied as a result of an absolute
increase in imports and that such a safeguard measure conforms to this Chapter.
4. A Party shall notify the other Parties in writing at least 30 days before suspending
concessions under Paragraph 3.
5. The obligation to provide compensation under Paragraph 1 and the right to suspend
substantially equivalent concessions under Paragraph 3 shall terminate on the termination
of the safeguard measure.

Article 9
Relationship to the WTO Agreement
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1. Each Party retains its rights and obligations under Article XIX of GATT 1994, the
Safeguards Agreement and Article 5 of the Agreement on Agriculture. This Agreement
does not confer any additional rights or obligations on the Parties with regard to global
safeguard measures.
2. A Party shall not apply a safeguard measure or provisional measure, as provided in
Article 6 (Scope and Duration of Transitional Safeguard Measures) or Article 7
(Provisional Safeguard Measures) on a good that is subject to a measure that the Party
has applied pursuant to Article XIX of GATT 1994 and the Safeguards Agreement, the
Agreement on Agriculture or any other relevant provisions in the WTO Agreement, nor
shall a Party continue to maintain a safeguard measure or provisional measure on a good
that becomes subject to a measure that the Party applies pursuant to Article XIX of
GATT 1994 and the Safeguards Agreement, the Agreement on Agriculture or any other
relevant provisions in the WTO Agreement.
3. A Party considering the imposition of a global safeguard measure on an originating
good of another Party or Parties shall initiate consultations with that Party or Parties as
far in advance of taking such measure as practicable.

CHAPTER 8
TRADE IN SERVICES
Article 1
Scope and Coverage
1. This Chapter applies to measures by a Party affecting trade in services.
2. For the purposes of this Chapter, a measure by a Party means measures taken by:
(a) central, regional, or local governments and authorities; and
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(b) non-governmental bodies in the exercise of powers delegated by central, regional, or
local governments or authorities.
3. In fulfilling its obligations and commitments under this Chapter, each Party shall take
such reasonable measures as may be available to it to ensure their observance by regional
and local governments and authorities and non-governmental bodies within its territory.
4. This Chapter shall not apply to measures affecting:
(a) government procurement;
(b) subsidies or grants including government-supported loans, guarantees, and insurance,
provided by a Party or to any conditions attached to the receipt of such subsidies or
grants, whether or not such subsidies or grants are offered exclusively to domestic
services, service consumers or service suppliers;
(c) services supplied in the exercise of governmental authority within the territory of each
respective Party, as defined in Article 2(q) (Definitions), or
(d) in respect of air transport services, measures affecting traffic rights however granted;
or measures affecting services directly related to the exercise of traffic rights, other than
measures affecting:
(i) aircraft repair and maintenance services;
(ii) the selling and marketing of air transport services; and
(iii) computer reservation system services.
5. The Parties note the multilateral negotiations pursuant to the review of the GATS
Annex on Air Transport Services. Upon the conclusion of such multilateral negotiations,
the Parties shall conduct a review for the purpose of discussing appropriate amendments
to this Agreement so as to incorporate the results of such multilateral negotiations.

6. Nothing in this Chapter shall apply to measures affecting natural persons seeking
access to the employment market of another Party, nor shall it apply to measures
regarding citizenship, residence or employment on a permanent basis.

Article 2
Definitions
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For the purposes of this Chapter:
(a) aircraft repair and maintenance services means such activities when undertaken on an
aircraft or a part thereof while it is withdrawn from service and do not include so-called
line maintenance;
(b) commercial presence means any type of business or professional establishment,
including through:
(i) the constitution, acquisition or maintenance of a juridical person; or
(ii) the creation or maintenance of a branch or a representative office, within the territory
of a Party for the purpose of supplying a service;
(c) computer reservation system services means services provided by computerised
systems that contain information about air carriers’ schedules, availability, fares and fare
rules, through which reservations can be made or tickets may be issued;
(d) juridical person means any entity duly constituted or otherwise organised under
applicable law, whether for profit or otherwise, and whether privately-owned or
government-owned, including any corporation, trust, partnership, joint venture, sole
proprietorship or association;
(e) juridical person of a Party means a juridical person which is either:
(i) constituted or otherwise organised under the law of that Party, and is engaged in
substantive business operations in the territory of that Party or any other Party; or
(ii) in the case of supply of a service through commercial presence, owned or controlled
by:
(A) natural persons of that Party; or
(B) juridical persons of that Party identified under Subparagraph (e) (i);
(g) measure means any measure by a Party, whether in the form of a law, regulation, rule,
procedure, decision, administrative action, or any other form;
(h) measures by a Party affecting trade in services includes measures in respect of:
(i) the purchase or use of, or payment for, a service;
(ii) the access to and use of, in connection with the supply of a service, services which are
required by those Parties to be offered to the public generally; and
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(iii) the presence, including commercial presence, of persons of a Party for the supply of
a service in the territory of the other Party;
(i) monopoly supplier of a service means any person, public or private, which in the
relevant market of the territory of a Party is authorised or established formally or in effect
by that Party as the sole supplier of that service;
(j) natural person of a Party means a natural person who resides in the territory of that
Party or elsewhere and who under the law of that Party:
(i) is a national of that Party; or
(ii) has the right of permanent residence1 in that Party, in the case of a Party which
accords substantially the same treatment to its permanent residents as it does to its
nationals in respect of measures affecting trade in services, provided that no Party is
obligated to accord to such permanent residents treatment more favourable than would be
accorded by that Party to such permanent residents;
(k) person means a natural person or a juridical person;
(l) sector of a service means:
(i) with reference to a specific commitment, one or more, or all, subsectors of that
service, as specified in a Party’s schedules of specific commitments in Annex 3
(Schedules of Specific Services Commitments); and
(ii) otherwise, the whole of that service sector, including all of its subsectors;
(m) selling and marketing of air transport services means opportunities for the air carrier
concerned to sell and market freely its air transport services including all aspects of
marketing such as market research, advertising and distribution. These activities do not
include the pricing of air transport services nor the applicable conditions;
(n) services includes any service in any sector except services supplied in the exercise of
governmental authority;
(o) service of another Party means a service which is supplied:
(i) from or in the territory of that other Party; or
(ii) in the case of the supply of a service through commercial presence or through the
presence of natural persons, by a service supplier of that other Party;
(p) service supplier means a person that supplies a service2;
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(q) a service supplied in the exercise of governmental authority means any service which
is supplied neither on a commercial basis nor in competition with one or more service
suppliers;
(r) supply of a service includes the production, distribution, marketing, sale and delivery
of a service;
(s) trade in services means the supply of a service:
(i) from the territory of one Party into the territory of any other Party;
(ii) in the territory of one Party to the service consumer of any other Party;
(iii) by a service supplier of one Party, through commercial presence in the territory of
any other Party;
(iv) by a service supplier of one Party, through presence of natural persons of a Party in
the territory of any other Party; and
(t) traffic rights means the right for scheduled and non-scheduled services to operate
and/or carry passengers, cargo and mail for remuneration or hire from, to within, or over
the territory of a Party, including points to be served, routes to be operated, types of
traffic to be carried, capacity to be provided, tariffs to be charged and their conditions,
and criteria for designation of airlines, including such criteria as number, ownership, and
control.

Article 3
National Treatment
1. In sectors inscribed in its schedules of specific commitments in Annex 3 (Schedules of
Specific Services Commitments) or Annex 4 (Schedules of Movement of Natural Persons
Commitments), and subject to any conditions and qualifications set out therein, each
Party shall accord to services and service suppliers of any other Party, in respect of all
measures affecting the supply of services, treatment no less favourable than that it
accords to its own like services and service suppliers.
2. A Party may meet the requirement of Paragraph 1 by according to services and service
suppliers of any other Party, either formally identical treatment or formally different
treatment to that it accords to its own like services and service suppliers.
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3. Formally identical or formally different treatment shall be considered to be less
favourable if it modifies the conditions of competition in favour of services or service
suppliers of the Party compared to like services or service suppliers of any other Party.

Article 4
Market Access
1. With respect to market access through the modes of supply identified in Article 2(s)
(Definitions), each Party shall accord services and service suppliers of any other Party
treatment no less favourable than that provided for under the terms, limitations and
conditions agreed and specified in its schedules of specific commitments in Annex 3
(Schedules of Specific Services Commitments) or Annex 4 (Schedules of Movement of
Natural Persons Commitments).
2. In sectors where market access commitments are undertaken, the measures which a
Party shall not maintain or adopt either on the basis of a regional subdivision or on the
basis of its entire territory, unless otherwise specified in its schedules of specific
commitments in Annex 3 (Schedules of Specific Services Commitments) or Annex 4
(Schedules of Movement of Natural Persons Commitments), are defined as:
(a) limitations on the number of service suppliers whether in the form of numerical
quotas, monopolies, exclusive service suppliers or the requirements of an economic needs
test;
(b) limitations on the total value of service transactions or assets in the form of numerical
quotas or the requirement of an economic needs test;
(c) limitations on the total number of service operations or on the total quantity of
services output expressed in terms of designated numerical units in the form of quotas or
the requirement of an economic needs test5;
(d) limitations on the total number of natural persons that may be employed in a
particular service sector or that a service supplier may employ and who are necessary for,
and directly related to, the supply of a specific service in the form of numerical quotas or
the requirement of an economic needs test;
(e) measures which restrict or require specific types of legal entity or joint venture
through which a service supplier may supply a service; and
(f) limitations on the participation of foreign capital in terms of maximum percentage
limit on foreign shareholding or the total value of individual or aggregate foreign
investment.
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Article 5
Additional Commitments
The Parties may negotiate commitments with respect to measures affecting trade in
services not subject to Article 3 (National Treatment) or Article 4 (Market Access),
including those regarding qualifications, standards or licensing matters. Such
commitments shall be set out in a Party’s schedules of specific commitments in Annex 3
(Schedules of Specific Services Commitments) and Annex 4 (Schedules of Movement of
Natural Persons Commitments).

Article 6
Review of Commitments
The Parties shall enter into successive rounds of negotiations, beginning not later than
three years from the date of entry into force of this Agreement, and periodically thereafter
as determined by the FTA Joint Committee, with a view to further improving specific
commitments under this Chapter so as to progressively liberalise trade in services among
the Parties.

Article 7
Consultations on Most-Favoured-Nation Treatment
1. Subject to Paragraph 2, if, after this Agreement enters into force, a Party enters into
any agreement on trade in services with a non-Party in which it provides treatment to
services or service suppliers of that non-Party more favourable than it accords to like
services or service suppliers of other Parties under this Agreement, any other Party may
request consultations to discuss the possibility of extending, under this Agreement,
treatment no less favourable than that provided under the agreement with the non-Party.
The requested Party shall enter into consultations with the requesting Party bearing in
mind the overall balance of benefits. The requesting Party shall notify all the other Parties
of their request for consultations under this Paragraph.
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2. No Party shall be obliged to apply Paragraph 1 with respect to treatment provided
under any bilateral or plurilateral agreement between an individual COMESA, EAC, and
SADC Member State.
3. The consulting Parties shall notify the results of the consultations to all other Parties as
soon as practicable and by no later than the next meeting of the Services Committee
established pursuant to Article …. (Committee on Trade in Services) following the
conclusion of consultations.
4. Notwithstanding Paragraph 1, a Party shall not be obliged to enter into consultations in
relation to treatment provided under any international agreement that entered into force or
was signed prior to the date of entry into force of this Agreement including, in respect of
agreements on the liberalisation of trade in goods or services or investment, any measures
taken as part of a wider process of economic integration or trade liberalisation between
the parties to such agreements.

Article 8
Schedules of Specific Commitments
1. Each Party shall set out in a schedule the specific commitments it undertakes under
Article 3 (National Treatment), Article 4 (Market Access) and Article 5 (Additional
Commitments). With respect to sectors where such commitments are undertaken, each
schedule shall specify:
(a) terms, limitations and conditions on market access;
(b) conditions and qualifications on national treatment;
(c) undertakings relating to additional commitments;
(d) where appropriate, the time-frame for implementation of such commitments; and
(e) the date of entry into force of such commitments.
2. Measures inconsistent with both Market Access and National Treatment shall be
inscribed in the column relating to Market Access. In this case, the inscription will be
considered to provide a condition or qualification to National Treatment as well.
3. Schedules of specific services commitments shall be set out in Annex 3 (Schedules of
Specific Services Commitments) of this Agreement. The specific commitments in respect
of the supply of a service by a service supplier of one Party through presence of natural
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persons of a Party in the territory of another Party shall be set out in Annex 4 (Schedules
of Movement of Natural Persons Commitments) of this Agreement.

Article 9
Modification of Schedules
1. A Party may modify or withdraw any commitment in its schedule of specific
commitments in Annex 3 (Schedules of Specific Services Commitments) or Annex 4
(Schedules of Movement of Natural Persons Commitments), at any time after three years
have elapsed from the date on which this Agreement enters into force, in accordance with
the procedures set out in Article XXI of GATS, mutatis mutandis, and the Procedures for
the Implementation of Article XXI of GATS set out in WTO document S/L/80 of 29
October 1999 (the GATS Article XXI Procedures), mutatis mutandis, as amended from
time to time.
2. For the avoidance of doubt, references in Article XXI of GATS and the GATS Article
XXI Procedures to the “Secretariat” and the “Council for Trade in Services” shall each be
read as references to the Tripartite Secretariaat.

Article 10
Domestic Regulation
1. In sectors where specific commitments are undertaken, each Party shall ensure that all
measures of general application affecting trade in services are administered in a
reasonable, objective and impartial manner.
2. With a view to ensuring that measures relating to qualification requirements and
procedures, technical standards and licensing requirements and procedures, do not
constitute unnecessary barriers to trade in services, the Parties shall jointly review the
results of the WTO negotiations on disciplines on such measures, pursuant to Article VI.4
of GATS, and shall amend this Article, as appropriate, after consultations among the
Parties, to bring the results of those negotiations into effect under this Agreement. The
Parties note that the disciplines arising from such negotiations shall aim to ensure that
qualification requirements and procedures, technical standards and licensing
requirements and procedures are, inter alia:
(a) based on objective and transparent criteria, such as competence and the ability to
supply the service;
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(b) not more burdensome than necessary to ensure the quality of the service; and
(c) in the case of licensing procedures, not in themselves a restriction on the supply of the
service.
3. In sectors in which a Party has undertaken specific commitments under Article 3
(National Treatment), Article 4 (Market Access) and Article 5 (Additional
Commitments), pending the incorporation of the disciplines referred to in Paragraph 2,
that Party shall not apply licensing and qualification requirements and technical standards
that nullify or impair such specific commitments under this Agreement in a manner
which:
(a) does not comply with the criteria outlined in Paragraph 2(a), (b) or (c); and
(b) could not reasonably have been expected of that Party at the time the specific
commitments in those sectors were made.
4. In determining whether a Party is in conformity with its obligations under Paragraph
3(a), account shall be taken of international standards of relevant international
organisations applied by that Party.
5. Where authorisation is required for the supply of a service on which a specific
commitment has been made, the competent authorities of that Party shall:
(a) in the case of an incomplete application, at the request of the applicant, identify all the
additional information that is required to complete the application and provide the
opportunity to remedy deficiencies within a reasonable timeframe;
(b) within a reasonable period of time after the submission of an application considered
complete under domestic laws and regulations, inform the applicant of the decision
concerning the application;
(c) at the request of the applicant, provide, without undue delay, information concerning
the status of the application under consideration; and
(d) if an application is terminated or denied, to the maximum extent possible, inform the
applicant in writing, and without delay, the reasons for such action. The applicant will
have the possibility of resubmitting, at its discretion, a new application.
6. In sectors where specific commitments regarding professional services are undertaken,
each Party shall provide for adequate procedures to verify the competency of
professionals of the other Parties.
7. Subject to its domestic laws and regulations, each Party shall permit service suppliers
of the other Parties to use the business names under which they ordinarily trade in the
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territories of the other Parties and otherwise ensure that the use of business names is not
unduly restricted.

Article 11
Transparency
1. The Parties recognise that transparent measures governing trade in services are
important in facilitating the ability of service suppliers to gain access to, and operate in,
each others’ markets. Each Party shall promote regulatory transparency in trade in
services.
Publication
2. Each Party shall publish promptly and, except in emergency situations, at the latest by
the time of their entry into force:
(a) all relevant measures of general application affecting trade in services; and
(b) all international agreements pertaining to, or affecting, trade in services to which a
Party is a signatory.
3. To the extent possible, each Party shall make the measures and international
agreements of the kind referred to in Paragraph 2 available on the internet.
4. Where publication referred to in Paragraphs 2 and 3 is not practicable, such
information7 shall be made otherwise publicly available.
5. To the extent provided for under its domestic legal framework, each Party shall
endeavour to provide a reasonable opportunity for comments by interested persons of the
Parties on measures referred to in Paragraph 2(a) before adoption.
Article 12
Development and Application of Regulations
Administrative Processes
1. With a view to administering in a consistent, impartial and reasonable manner its laws,
regulations, procedures and administrative rulings of general application affecting trade
in services, each Party shall ensure that its administrative agencies, in applying such laws,
regulations, procedures and administrative rulings to particular services or service
suppliers of another Party in specific cases through administrative processes, including
adjudication, rule-making, licensing, determination and approval processes:
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(a) to the extent provided under its domestic legal framework, and where possible,
provide service suppliers of the other Party that are directly affected by an administrative
process with reasonable notice that the process is taking place;
(b) to the extent provided under its domestic legal framework, endeavour to afford such
service suppliers with reasonable opportunity to present facts and arguments in support of
their positions prior to any final administrative action, when time, the nature of the
process and the public interest permit; and
(c) follow procedures that are in accordance with its laws.
Review and Appeal
2. Each Party shall maintain judicial, arbitral or administrative tribunals or procedures for
the purpose of the prompt review8, and, where warranted, correction of final
administrative actions resulting from the processes covered by Paragraph 1. Where such
procedures or tribunals are not independent of the agency entrusted with the
administrative action concerned, each Party shall ensure that the tribunals or procedures
provide for an objective and impartial review.
3. Each Party shall ensure that, in any such tribunal or under any such procedures, the
parties to any proceedings are provided with the right to:
(a) a reasonable opportunity to support or defend their respective positions; and
(b) a decision in accordance with the Party’s laws.
4. Each Party shall ensure, subject to appeal or further review as provided in its law, that
any decision referred to in Paragraph 3(b) shall be implemented in accordance with its
laws.

Article 13
Disclosure of Confidential Information
Nothing in this Chapter shall be construed as requiring a Party to provide to the other
Parties confidential information the disclosure of which would impede law enforcement
or otherwise be contrary to the public interest or which would prejudice the legitimate
commercial interests of particular juridical persons, public or private.

Article 14
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Monopolies and Exclusive Service Suppliers
1. Each Party shall ensure that any monopoly supplier of a service in its territory does
not, in the supply of the monopoly service in the relevant market, act in a manner
inconsistent with that Party’s obligations under Article 3 National Treatment) and Article
4 (Market Access).
2. Where a Party’s monopoly supplier competes, either directly or through an affiliated
company, in the supply of a service outside the scope of its monopoly rights and which is
subject to that Party’s specific commitments, the Party shall ensure that such a supplier
does not abuse its monopoly position to act in its territory in a manner inconsistent with
such commitments.
3. If a Party has a reason to believe that a monopoly supplier of a service of any other
Party is acting in a manner inconsistent with Paragraph 1 or 2, it may request the Party
establishing, maintaining or authorising such supplier to provide specific information
concerning the relevant operations.
4. This Article shall also apply to cases of exclusive service suppliers, where a Party,
formally or in effect:
(a) authorises or establishes a small number of service suppliers; and
(b) substantially prevents competition among those suppliers in its territory.

Article 15
Business Practices
1. Parties recognise that certain business practices of service suppliers, other than those
falling under Article 14 (Monopolies and Exclusive Service Suppliers), may restrain
competition and thereby restrict trade in services.
2. Each Party shall, at the request of any other Party, enter into consultations with a view
to eliminating practices referred to in Paragraph 1. The Party addressed shall accord full
and sympathetic consideration to such a request and shall co-operate through the supply
of publicly available non-confidential information available to the requesting Party. The
requested Party may also provide other information available to the requesting Party,
subject to its domestic law and to the conclusion of satisfactory agreement concerning the
safeguarding of its confidentiality by the requesting Party.
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Article 16
Recognition
1. For the purpose of the fulfillment, in whole or in part, of its standards or criteria for the
authorization, licensing or certification of service suppliers, and subject to the
requirements of Paragraph 3, a Party may recognize the education or experience obtained,
requirements met, licenses or certifications granted in a particular country. Such
recognition, which may be achieved through harmonization or otherwise, may be based
upon an agreement or arrangement with the country concerned or may be accorded
autonomously.
2. A Party that is a party to an agreement or arrangement of the type referred to in
Paragraph 1, whether existing or future, shall afford adequate opportunity for other
interested Parties to negotiate their accession to such an agreement or arrangement or to
negotiate comparable ones with it. Where a Party accords recognition autonomously, it
shall afford adequate opportunity for any other Party to demonstrate that education,
experience, licences, or certifications obtained or requirements met in that other Party’s
territory should be recognized.
3. A Party shall not accord recognition in a manner which would constitute a means of
discrimination between other Parties in the application of its standards or criteria for the
authorization, licensing or certification of service suppliers, or a disguised restriction on
trade in services.
4. Where appropriate, recognition should be based on multilaterally agreed criteria. In
appropriate cases, Parties shall work in co-operation with relevant inter-governmental
and non-governmental organisations towards the establishment and adoption of common
international standards and criteria for recognition and common international standards
for the practice of relevant services trades and professions.

5. Each Party shall encourage competent bodies in its territory to enter into negotiations
for agreements or arrangements on recognition of professional qualification requirements,
qualification procedures, licensing or registration requirements, and licensing or
registration procedures with a view to the achievement of early outcomes.

Article 17
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Payments and Transfers
1. Except under the circumstances envisaged in Article 4, Party shall not apply
restrictions on international transfers or payments for current transactions relating to its
specific commitments.
2. Nothing in this Chapter shall affect the rights and obligations of any of the Parties as
members of the International Monetary Fund under the IMF Articles of Agreement,
including the use of exchange actions which are in conformity with the IMF Articles of
Agreement, provided that a Party shall not impose restrictions on any capital transactions
inconsistent with its specific commitments regarding such transactions.

Article 18
Subsidies
Notwithstanding Article 1.4(b) (Scope and Coverage), the Parties shall review the issue
of disciplines on subsidies related to trade in services in light of any disciplines agreed
under Article XV of GATS.
Parties recognise that, in certain circumstances, subsidies may have distortive effects on
trade in services. Any Party which considers that it is adversely affected by a subsidy of
another Party may request consultations with that Party on such matters. Such request
shall be accorded sympathetic consideration.

Article 19
Safeguard Measures
1. The Parties note the multilateral negotiations pursuant to Article X of GATS on the
question of emergency safeguard measures based on the principle of non-discrimination.
Upon the conclusion of such multilateral negotiations, the Parties shall conduct a review
for the purpose of discussing appropriate amendments to this Agreement so as to
incorporate the results of such multilateral negotiations.
2. In the event that the implementation of the commitments made in this Agreement
causes substantial adverse impact to a service sector of a Party before the conclusion of
the multilateral negotiations referred to in Paragraph 1, the affected Party may request
consultations with the other Party or Parties. The requested Party or Parties shall enter
into consultations with the requesting Party on the commitments that the requested Party
or Parties consider may have caused substantial adverse impact and on the possibility of
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the requesting Party adopting any measure to alleviate such impact. The requesting Party
shall notify all the other Parties of their request for consultations under this Paragraph.
3. Any measures taken pursuant to Paragraph 2 shall be mutually agreed by the Parties
concerned.
The consulting Parties shall notify the results of the consultations to all other Parties as
soon as practicable and by no later than the next meeting of the Services Committee
established pursuant to Article 24 (Committee on Trade in Services) following the
conclusion of consultations.

Article 21
Denial of Benefits
A Party may deny the benefits of this Chapter:
(a) to the supply of any service, if it establishes that the service is supplied from or in the
territory of a non-Party;
(b) in the case of the supply of a maritime transport service, if it establishes that the
service is supplied:
(i) by a vessel registered under the laws of a non-Party, and
(ii) by a person of a non-Party which operates and/or uses the vessel in whole or in part;
(c) to a service supplier, that is a juridical person, if it establishes that it is not a service
supplier of another Party.

Article 22
Miscellaneous Provisions
1. The GATS Annex on Telecommunications shall be incorporated into and shall form
part of this Agreement, mutatis mutandis.
2. Additional provisions on financial services and telecommunications are set out in this
Chapter’s Annexes.
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Article 23
Committee on Trade in Services
1. The Parties hereby establish a Committee on Trade in Services (Services Committee),
consisting of representatives of the Parties.
2. The Services Committee’s functions shall be:

(a) to conduct reviews of commitments in accordance with Article 6 (Review of
Commitments);
(b) if the multilateral negotiations referred to in Article 19.1 (Safeguard Measures) have
not concluded within three years from entry into force of this Agreement, to enter into
discussion on the question of emergency safeguard measures based on the principle of
non-discrimination for the purpose of considering appropriate amendments to this
Chapter;
(c) to enter into discussions on the application of most-favoured-nation treatment to trade
in services for the purpose of considering appropriate amendments to this Chapter, in
conjunction with the first review of commitments under Article 6 (Review of
Commitments);
(d) to review the implementation of this Chapter;
(e) to consider any other matters identified by the Parties; and
(f) to report to the Tripartite Secretariat as required.
3. The Services Committee shall conclude the discussions referred to in Paragraph 2(a) to
(c) within five years of entry into force of this Agreement, unless the Parties agree
otherwise.
The Services Committee shall meet as mutually determined by the Parties as required
under this Article and Article 6 (Review of Commitments). Meetings may be conducted
in person, or by any other means as mutually determined by the Parties.
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CHAPTER 9
DISPUTE SETTLEMENT
Article 1
Objectives
The objective of this Chapter is to provide an effective, efficient and transparent process
for consultations and settlement of disputes arising under this Agreement.

Article 2
Definitions
For the purposes of this Chapter, the following definitions shall apply unless the context
otherwise requires:
(a) Complaining Party means any Party or Parties that request consultations under Article
6 (Consultations);
(b) dispute arising under this Agreement means a complaint made by a Party concerning
any measure affecting the operation, implementation or application of this Agreement
whereby any benefit accruing to the Complaining Party directly or indirectly under this
Agreement is being nullified or impaired, or the attainment of any objective of this
Agreement is being impeded, as a result of the failure of the Responding Party to carry
out its obligations1 under this Agreement;
(c) Parties to the dispute means the Complaining Party and the Responding Party;
(d) Responding Party means any Party to which the request for consultations is made
under Article 6 (Consultations); and
(e) Third Party means any Party who has notified its substantial trade interest or
substantial interest in the matter pursuant to Article 6.7 (Consultations) or Article 10.1
(Third Parties) respectively.

Article 3
Scope and Coverage
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1. Except as otherwise provided in this Agreement, this Chapter shall apply to the
avoidance or settlement of disputes arising under this Agreement.
2. This Chapter shall apply subject to such special and additional provisions on dispute
settlement contained in any other Chapters of this Agreement.
3. Subject to Article 5 (Choice of Forum), this Chapter is without prejudice to the rights
of a Party to have recourse to dispute settlement procedures available under other
agreements to which it is a party.
4. This Chapter may be invoked in respect of measures affecting the observance of this
Agreement taken by central, regional or local governments or authorities within the
territory of a Party.

Article 4
General Provisions
1. This Agreement shall be interpreted in accordance with the customary rules of treaty
interpretation of public international law.
2. All notifications, requests and replies made pursuant to this Chapter shall be in writing.
3. The Parties to the dispute are encouraged at every stage of a dispute to make every
effort to reach a mutually agreed solution to the dispute. Where a mutually agreed
solution is reached, the terms and conditions of the agreement shall be notified to the
other Parties.
4. Unless otherwise specified, any time periods provided for in this Chapter may be
modified by mutual agreement of the Parties to the dispute provided that any
modification shall not prejudice the rights of the Third Parties pursuant to Article 10
(Third Parties).

Article 5
Choice of Forum
1. Where a dispute concerning any matter arises under this Agreement and under another
international agreement to which the Parties to the dispute are party, the Complaining
Party may select the forum in which to address that matter and that forum shall be used to
the exclusion of other possible fora in respect of that matter.
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2. For the purposes of this Article, the Complaining Party shall be deemed to have
selected the forum in which to settle the dispute when it has requested the establishment
of an arbitral tribunal pursuant to Article 8 (Request for Establishment of Arbitral
Tribunals) or requested the establishment of, or referred a matter to, a similar dispute
settlement panel under another international agreement.
3. This Article does not apply where the Parties to the dispute agree in writing that this
Article shall not apply to a particular dispute.

Article 6
Consultations
1. Any Party may request consultations with any other Party with respect to any dispute
arising under this Agreement. A Responding Party shall accord due consideration to a
request for consultations made by a Complaining Party and shall accord adequate
opportunity for such consultations.
2. Any request for consultations shall give the reasons for the request, including
identification of the measures at issue and an indication of the legal basis for the
complaint.
3. A copy of all such requests shall be simultaneously provided to all Parties. The
Responding Party shall immediately acknowledge receipt of the request by way of
notification to all Parties, indicating the date on which the request was received.
4. The Responding Party shall, unless otherwise mutually agreed, reply to the request
within seven days after the date of its receipt and shall enter into consultations within a
period of no more than:
(a) …. days after the date of receipt of the request in cases of urgency, including
perishable goods; or
(b) ….. days after the date of receipt of the request for all other matters.
5. If the Responding Party does not enter into consultations within the periods specified
in Paragraph 4, or a period otherwise mutually agreed, the Complaining Party may
proceed directly to request the establishment of an arbitral tribunal pursuant to Article 8
(Request for Establishment of Arbitral Tribunals).
6. The Parties to the dispute shall make every effort to reach a mutually satisfactory
solution through consultations. To this end, the Parties to the dispute shall:
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(a) provide sufficient information to enable a full examination of the matter, including
how the measures at issue might affect the implementation or application of this
Agreement;
(b) treat any confidential or proprietary information exchanged in the course of
consultations on the same basis as the Party providing the information; and
(c) endeavour to make available for the consultations personnel of its government
agencies or other regulatory bodies who have responsibility for and/or expertise in the
matter under consultation.
7. Whenever a Party other than the Parties to the dispute considers that it has a substantial
trade interest in the consultations, such Party may notify the Parties to the dispute within
seven days after the notification of the request for consultations, of its desire to be joined
in the consultations. Such notification shall be simultaneously provided to all Parties.
Such Party shall be joined in the consultations if the Parties to the dispute agree.
Article
Good Offices, Conciliation, Mediation
1. The Parties to the dispute may at any time agree to good offices, conciliation or
mediation. Procedures for good offices, conciliation or mediation may begin at any time
and may be terminated at any time.
2. If the Parties to the dispute agree, procedures for good offices, conciliation or
mediation may continue while the matter is being examined by an arbitral tribunal
established or re-convened under this Chapter.
3. Proceedings involving good offices, conciliation and mediation and positions taken by
the Parties to the dispute during these proceedings shall be confidential and without
prejudice to the rights of any Parties to the dispute in any further or other proceedings.

Article 8
Request for Establishment of Arbitral Tribunals
1. The Complaining Party may request the establishment of an arbitral tribunal to
consider the matter if:
(a) the Responding Party does not enter into consultations in accordance with Article 6.4
(Consultations); or
(b) if the consultations fail to resolve a dispute within:
155

(i) …. days after the date of receipt of the request for consultations in cases of
urgency including perishable goods;
(ii)….. days after the date of receipt of the request for consultations regarding any
other matter; or
(iii) such other period as the Parties to the dispute may agree.
2. A request made pursuant to Paragraph 1 shall identify the specific measures at issue
and provide details of the factual and legal basis of the complaint (including the
provisions of this Agreement to be addressed by the arbitral tribunal) sufficient to present
the problem clearly.
3. A copy of all such requests shall be simultaneously provided to all Parties. The
Responding Party shall immediately acknowledge receipt of the request by way of
notification to all Parties, indicating the date on which the request was received.
4. Where a request is made pursuant to Paragraph 1, an arbitral tribunal shall be
established in accordance with Article 11 (Establishment and Re-convening of Arbitral
Tribunals).
Article 9
Procedures for Multiple Complainants
1. Where more than one Party requests the establishment of an arbitral tribunal related to
the same matter, a single arbitral tribunal may be established to examine these complaints
if all of the Parties to the disputes agree. The Parties to the disputes should seek to
establish a single arbitral tribunal whenever feasible.
2. The single arbitral tribunal shall organise its examination and present its findings in
such a manner that the rights which the Parties to the dispute would have enjoyed had
separate arbitral tribunals examined the complaints are in no way impaired.
3. If more than one arbitral tribunal is established to examine the complaints related to the
same matter, the Parties to the disputes shall endeavour to ensure that the same persons
serve as arbitrators for each arbitral tribunal. The arbitral tribunals shall consult to ensure,
to the greatest extent possible, that the timetables for the arbitral tribunal processes are
harmonized.

Article 10
Third Parties
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1. Any Party having a substantial interest in a matter before an arbitral tribunal may
notify the Parties to the dispute of this interest no later than ten days after the date of
receipt by the Responding Party of the request for the establishment of the arbitral
tribunal or the date of a request for a Compliance Review Tribunal pursuant to Article 16
(Compliance Review). Such notification shall be simultaneously provided to all Parties.
Any Party notifying its substantial interest shall have the rights and obligations of a Third
Party.
2. A Third Party shall receive the submissions of the Parties to the dispute to the first
substantive meeting of the arbitral tribunal with the Parties to the dispute.
3. A Third Party shall have an opportunity to make at least one written submission to the
arbitral tribunal and shall have an opportunity to be heard by the arbitral tribunal at its
first substantive meeting with the Parties to the dispute. Any submissions or other
documents submitted by Third Parties shall be simultaneously provided to the Parties to
the dispute and other Third Parties.
4. The Parties to the dispute may agree to provide additional or supplemental rights to
Third Parties regarding participation in arbitral tribunal proceedings. In providing
additional or supplemental rights, the Parties to the dispute may impose conditions.
Unless otherwise agreed by the Parties to the dispute, the arbitral tribunal shall not grant
any additional or supplemental rights to any Third Parties regarding participation in
arbitral tribunal proceedings.

5. If a Third Party considers that a measure already the subject of an arbitral tribunal
proceeding nullifies or impairs benefits accruing to it under this Agreement, such Party
may have recourse to dispute settlement procedures under this Chapter.

Article 11
Establishment and Re-convening of Arbitral Tribunals
1. An arbitral tribunal requested pursuant to Article 8 (Request for Establishment of
Arbitral Tribunals) shall be established in accordance with this Article.
2. Unless the Parties to the dispute otherwise agree, the arbitral tribunal shall consist of
three arbitrators. All appointments and nominations of arbitrators under this Article shall
conform fully with the requirements in Paragraphs 9 and 10.
3. Within five days of the date of the receipt of a request under Article 8 (Request for
Establishment of Arbitral Tribunals), the Parties to the dispute shall enter into
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consultations with a view to reaching agreement on the procedures for composing the
arbitral tribunal, taking into account the factual, technical and legal circumstances of the
dispute. The Parties to the dispute may agree to use any of the optional procedures
specified in this Chapter’s Annex on Optional Procedures for Composing Arbitral
Tribunals. Any procedures for composing the arbitral tribunal which are agreed under
this Paragraph shall be used for the composition of the arbitral tribunal and shall also be
used for the purposes of Paragraphs 12 and 13.
4. If the Parties to the dispute are unable to reach agreement on the procedures for
composing the arbitral tribunal within 15 days of the date of the receipt of the request
referred to in Paragraph 3, any Party to the dispute may at any time thereafter notify the
other Parties to the dispute that it wishes to use the procedures set forth in Paragraphs 5 to
7. Where such a notification is made, the arbitral tribunal shall be composed in
accordance with Paragraphs 5 to 7.
5. The Complaining Party or Parties shall appoint one arbitrator within ten days of the
date of the receipt of the notification referred to in Paragraph 4. The Responding Party
shall appoint one arbitrator within 20 days of the date of the receipt of the notification
referred to in Paragraph 4.
6. Following the appointment of the arbitrators in accordance with Paragraph 5, the
Parties to the dispute shall agree on the appointment of the third arbitrator who shall
serve as the chair of the arbitral tribunal. To assist in reaching this agreement, each of the
Parties to the dispute may provide to the other Parties to the dispute a list of up to three
nominees for appointment as the chair of the arbitral tribunal. If the Parties to the dispute
have not agreed on the chair of the arbitral tribunal within 15 days of the appointment of
the second arbitrator, the two appointed arbitrators shall designate by common agreement
the third arbitrator who shall chair the arbitral tribunal.

7. If all three arbitrators have not been appointed within ….. days of the date of the
receipt of the notification referred to in Paragraph 4, any Party to the dispute may request
the Director-General of the WTO to make the remaining appointments within a further
period of ….. days. Any lists of nominees which were provided under Paragraph 6 shall
also be provided to the Director-General of the WTO and may be used in making the
required appointments.
8. The date of establishment of the arbitral tribunal shall be the date on which the last
arbitrator is appointed.
9. All arbitrators shall:
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(a) have expertise or experience in law, international trade, other matters covered by this
Agreement, or the resolution of disputes arising under international trade agreements;
(b) be chosen strictly on the basis of objectivity, reliability, and sound judgment;
(c) be independent of, and not be affiliated with or take instructions from, any Party to the
dispute;
(d) not have dealt with the matter in any capacity; and
(e) disclose, to the Parties to the dispute, information which may give rise to justifiable
doubts as to their independence or impartiality.
10. Unless the Parties to the dispute otherwise agree, arbitrators shall not be nationals of a
Party to the dispute. In addition, the chair of arbitral tribunal shall not have his or her
usual place of residence in the territory of a Party to the dispute.
11. Arbitrators shall serve in their individual capacities and not as government
representatives, nor as representatives of any organisation. Parties shall not give them
instructions nor seek to influence them as individuals with regard to matters before an
arbitral tribunal.
12. If an arbitrator appointed under this Article resigns or becomes unable to act, a
successor arbitrator shall be appointed in the same manner as prescribed for the
appointment of the original arbitrator and shall have all the powers and duties of the
original arbitrator. The work of the arbitral tribunal shall be suspended during the
appointment of the successor arbitrator.
13. Where an arbitral tribunal is re-convened under Article 16 (Compliance Review) or
Article 17 (Compensation and Suspension of Concessions or other Obligations) the reconvened arbitral tribunal shall, where possible, have the same arbitrators as the original
arbitral tribunal. Where this is not possible, the replacement arbitrator(s) shall be
appointed in the same manner as prescribed for the appointment of the original
arbitrator(s), and shall have all the powers and duties of the original arbitrator(s).

Article 12
Functions of Arbitral Tribunals
1. An arbitral tribunal shall make an objective assessment of the matter before it,
including an objective assessment of:
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(a) the facts of the case;
(b) the applicability of the provisions of this Agreement cited by the Parties to the
dispute; and
(c) whether the Responding Party has failed to carry out its obligations under this
Agreement.
2. An arbitral tribunal shall have the following terms of reference unless the Parties to the
dispute agree otherwise within ….. days from the date of the establishment of an arbitral
tribunal:
“To examine, in the light of the relevant provisions of this Agreement, the matter
referred to in the request for establishment of an arbitral tribunal made pursuant to Article
8 (Request for Establishment of Arbitral Tribunals), and to make such findings and if
applicable, suggestions provided for in this Agreement.”
The arbitral tribunal shall make its findings in accordance with this Agreement.
3. The arbitral tribunal shall set out in its report:
(a) a descriptive section summarising the arguments of the Parties to the dispute and
Third Parties;
(b) its findings on the facts of the case and on the applicability of the provisions of this
Agreement;
(c) its findings on whether the Responding Party has failed to carry out its obligations
under this Agreement; and
(d) its reasons for its findings in Subparagraphs (b) and (c).
4. In addition to Paragraph 3, an arbitral tribunal may include in its report any other
findings jointly requested by the Parties to the dispute. The arbitral tribunal may suggest
ways in which the Responding Party could implement the findings.
5. Unless the Parties to the dispute otherwise agree, an arbitral tribunal shall base its
report solely on the relevant provisions of this Agreement and the submissions and
arguments of the Parties to the dispute. An arbitral tribunal shall only make the findings
and suggestions provided for in this Agreement.
6. The interests of Third Parties and those of other Parties shall be fully taken into
account during the arbitral tribunal proceedings. Third Parties’ submissions shall be
reflected in the report of the arbitral tribunal.
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7. The findings and suggestions of the arbitral tribunal cannot add to or diminish the
rights and obligations provided in this Agreement or any other international agreement.
8. The arbitral tribunal shall consult regularly the Parties to the dispute and provide
adequate opportunities for the development of a mutually satisfactory solution to the
dispute.
9. An arbitral tribunal re-convened under this Chapter shall also carry out functions with
regard to compliance review under Article 16 (Compliance Review) and review of level
of suspension of concessions or other obligations under Article 17 (Compensation and
Suspension of Concessions or other Obligations). Paragraphs 1 to 3 shall not apply to an
arbitral tribunal re-convened under Article 16 (Compliance Review) and Article 17
(Compensation and Suspension of Concessions or other Obligations).
10. An arbitral tribunal shall make its findings by consensus provided that where an
arbitral tribunal is unable to reach consensus it may make its findings by majority vote.

Article 13
Arbitral Tribunal Procedures
1. An arbitral tribunal established pursuant to Article 11 (Establishment and Reconvening of Arbitral Tribunals) shall adhere to this Chapter. The arbitral tribunal shall
apply the rules of procedure set out in this Chapter’s Annex on Rules of Procedure for
Arbitral Tribunal Proceedings (Rules of Procedure Annex) unless the Parties to the
dispute agree otherwise. On the request of a Party to the dispute, or on its own initiative,
the arbitral tribunal may, after consulting the Parties to the dispute, adopt additional rules
of procedure which do not conflict with the provisions of this Chapter or with the Rules
of Procedure Annex.
2. An arbitral tribunal re-convened under Article 16 (Compliance Review) or Article 17
(Compensation and Suspension of Concessions or other Obligations) may establish its
own procedures which do not conflict with this Chapter or the Rules of Procedure Annex,
in consultation with the Parties to the dispute, drawing as it deems appropriate from this
Chapter or the Rules of Procedure Annex.
Timetable
3. After consulting the Parties to the dispute, an arbitral tribunal shall, as soon as
practicable and whenever possible within … days after the establishment of the arbitral
tribunal, fix the timetable for the arbitral tribunal process. The arbitral tribunal process,
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from the date of establishment until the date of the final report shall, as a general rule, not
exceed the period of nine months, unless the Parties to the dispute agree otherwise.
4. Similarly, a Compliance Review Tribunal re-convened pursuant to Article 16
(Compliance Review) shall, as soon as practicable and whenever possible within …..days
after re-convening, fix the timetable for the compliance review process taking into
account the time periods specified in Article 16 (Compliance Review).
Arbitral Tribunal Proceedings
5. Arbitral tribunal proceedings should provide sufficient flexibility so as to ensure highquality reports, while not unduly delaying the arbitral tribunal process.
6. Arbitral tribunal deliberations shall be confidential. The Parties to the dispute and
Third Parties shall be present only when invited by the arbitral tribunal to appear before
it. An arbitral tribunal shall hold its hearings in closed session unless the Parties to the
dispute agree otherwise. All presentations and statements made at hearings shall be made
in the presence of the Parties to the dispute. There shall be no ex parte communications
with the arbitral tribunal concerning matters under consideration by it.
Submissions
7. Each Party to the dispute shall have an opportunity to set out in writing the facts of its
case, its arguments and counter arguments. The timetable fixed by the arbitral tribunal
shall include precise deadlines for submissions by the Parties to the dispute and Third
Parties.
Hearings
8. The timetable fixed by the arbitral tribunal shall provide for at least one hearing for the
Parties to the dispute to present their case to the arbitral tribunal. As a general rule, the
timetable shall not provide more than two hearings unless special circumstances exist.
9. The venue for hearings shall be decided by mutual agreement between the Parties to
the dispute. If there is no agreement, the venue shall alternate between the capitals of the
Parties to the dispute with the first hearing to be held in the capital of the Responding
Party.
Confidentiality
10. Written submissions to the arbitral tribunal shall be treated as confidential, but shall
be made available to the Parties to the dispute. No Party to the dispute shall be precluded
from disclosing statements of its own positions to the public provided that there is no
disclosure of information which has been designated as confidential by a Party to the
dispute or Third Party. The Parties to the dispute, Third Parties and the arbitral tribunal
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shall treat as confidential information submitted by a Party to the dispute to the arbitral
tribunal which that Party has designated as confidential. A Party to the dispute shall upon
request of a Party, provide a non-confidential summary of the information contained in its
written submissions that could be disclosed to the public.
Additional Information and Technical Advice
11. The Parties to the dispute and Third Parties shall respond promptly and fully to any
request by an arbitral tribunal for such information as the arbitral tribunal considers
necessary and appropriate.
12. An arbitral tribunal may seek information and technical advice from any individual or
body which it deems appropriate. However, before doing so the arbitral tribunal shall
seek the views of the Parties to the dispute. Where the Parties to the dispute agree that the
arbitral tribunal should not seek the additional information or technical advice, the
arbitral tribunal shall not proceed. The arbitral tribunal shall provide the Parties to the
dispute with any information or technical advice it receives and an opportunity to provide
comments.
Report
13. The arbitral tribunal shall provide to the Parties to the dispute an interim report,
meeting the requirements specified in Article 12.3 (Functions of Arbitral Tribunals).
14. The interim report shall be provided at least four weeks before the deadline for
completion of the final report. The arbitral tribunal shall accord adequate opportunity to
the Parties to the dispute to review the entirety of its interim report prior to its finalisation
and shall include a discussion of any comments made by the Parties to the dispute in its
final report.
15. The interim and final report of the arbitral tribunal shall be drafted without the
presence of the Parties to the dispute. Opinions expressed in the report of the arbitral
tribunal by its individual members shall be anonymous.
16. The arbitral tribunal shall provide its final report to all other Parties seven days after
the report is presented to the Parties to the dispute, and at any time thereafter a Party to
the dispute may make the report publicly available subject to the protection of any
confidential information contained in the report.

Article 14
Suspension and Termination of Proceedings
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1. The Parties to the dispute may agree that the arbitral tribunal suspend its work at any
time for a period not exceeding … months from the date of such agreement. Within this
period, the suspended arbitral proceeding shall be resumed upon the request of any Party
to the dispute. If the work of the arbitral tribunal has been continuously suspended for
more than … months, the authority for establishment of the arbitral tribunal shall lapse
unless the Parties to the dispute agree otherwise.

2. The Parties to the dispute may agree to terminate the proceedings of an arbitral tribunal
in the event that a mutually satisfactory solution to the dispute has been found.
3. Before the arbitral tribunal presents its final report, it may at any stage of the
proceedings propose to the Parties to the dispute that the dispute be settled amicably.
4. The Parties to the dispute shall notify the other Parties that the arbitral tribunal has
been suspended, terminated or its authority has lapsed pursuant to Paragraph 1.

Article 15
Implementation
1. Where an arbitral tribunal finds that the Responding Party has failed to carry out its
obligations under this Agreement, the Responding Party shall comply with its obligations
under this Agreement.
2. Within … days of the date of the presentation of the arbitral tribunal’s final report to
the Parties to the dispute, the Responding Party shall notify the Complaining Party:
(a) of its intentions with respect to implementation, including an indication of possible
actions it may take to comply with the obligation in Paragraph 1;
(b) whether such implementation can take place immediately; and
(c) if such implementation cannot take place immediately, the reasonable
period of time the Responding Party would need to implement.
3. If it is impracticable to comply immediately with the obligation in Paragraph 1, the
Responding Party shall have a reasonable period of time to do so.
4. If a reasonable period of time is required, it shall, whenever possible, be mutually
agreed by the Parties to the dispute. Where the Parties to the dispute are unable to agree
on the reasonable period of time within ….days of the date of the presentation of the
arbitral tribunal’s final report to the Parties to the dispute, any Party to the dispute may
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request that the chair of the arbitral tribunal determine the reasonable period of time.
Unless the Parties to the dispute otherwise agree, such requests shall be made no later
than…. days from the date of the presentation of the arbitral tribunal’s final report to the
Parties to the dispute.
5. Where a request is made pursuant to Paragraph 4, the chair of the arbitral tribunal shall
present the Parties to the dispute with a report containing a determination of the
reasonable period of time and the reasons for such determination within….days of the
date of the request.
6. As a guideline, the reasonable period of time determined by the chair of the arbitral
tribunal should not exceed….months from the date of the presentation of the arbitral
tribunal’s final report to the Parties to the dispute. However, such reasonable period of
time may be shorter or longer, depending upon the particular circumstances.

Article 16
Compliance Review
1. Where the Parties to the dispute disagree on the existence or consistency with this
Agreement of measures taken to comply with the obligation in Article 15.1
(Implementation), such dispute shall be decided through recourse to an arbitral tribunal
re-convened for this purpose (Compliance Review Tribunal). Unless otherwise specified
in this Chapter, a Compliance Review Tribunal may be convened at the request of any
Party to the dispute.
2. Such request may only be made after the earlier of:
(a) the expiry of the reasonable period of time; or
(b) a notification to the Complaining Party by the Responding Party that it has complied
with the obligation in Article 15.1 (Implementation).
3. A Compliance Review Tribunal shall make an objective assessment of the matter
before it, including an objective assessment of:
(a) the factual aspects of any implementation action taken by the Responding Party; and
(b) whether the Responding Party has complied with the obligation in Article 15.1
(Implementation).
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4. The Compliance Review Tribunal shall set out in its report:
(a) a descriptive section summarising the arguments of the Parties to the dispute and
Third Parties;
(b) its findings on the factual aspects of the case; and
(c) its findings on whether the Responding Party has complied with the obligation in
Article 15.1 (Implementation).
5. The Compliance Review Tribunal shall, where possible, provide its interim report to
the Parties to the dispute within ….days of the date it re-convenes, and its final
report….days thereafter. When the Compliance Review Tribunal considers that it cannot
provide either report within the relevant timeframe, it shall inform the Parties to the
dispute in writing of the reasons for the delay together with an estimate of the period
within which it will submit the report.
6. Where an arbitral tribunal is requested to re-convene pursuant to Paragraph 1, it shall
re-convene within….days of the date of the request. The period from the date of the
request for the arbitral tribunal to re-convene to the submission of its final report shall not
exceed….days, unless Article 11.12 (Establishment and Re-convening of Arbitral
Tribunals) applies or the Parties to the dispute otherwise agree.

Article 17
Compensation and Suspension of Concessions or other Obligations
1. Compensation and the suspension of concessions or other obligations are temporary
measures available in the event that the Responding Party does not comply with its
obligation under Article 15.1 (Implementation). However, neither compensation nor the
suspension of concessions or other obligations is preferred to compliance with the
obligation under Article 15.1 (Implementation). Compensation is voluntary and, if
granted, shall be consistent with this Agreement.
2. Where either of the following circumstances exists:
(a) the Responding Party has notified the Complaining Party that it does not intend to
comply with the obligation in Article 15.1 (Implementation); or
(b) a failure to comply with the obligation in Article 15.1 (Implementation) has been
established in accordance with Article 16 (Compliance Review),
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the Responding Party shall, if so requested by the Complaining Party, enter into
negotiations with a view to developing mutually acceptable compensation.
3. If no satisfactory compensation has been agreed within….days of the date of a request
made under Paragraph 2, the Complaining Party may at any time thereafter notify the
Responding Party and the other Parties that it intends to suspend the application to the
Responding Party of concessions or other obligations equivalent to the level of
nullification and impairment, and shall have the right to begin suspending concessions or
other obligations….days after the date of receipt of the notification.
4. The right to suspend concessions or other obligations arising under Paragraph 3 shall
not be exercised where:
(a) a review is being undertaken pursuant to Paragraph 8; or
(b) a mutually agreed solution has been reached.
5. A notification made under Paragraph 3 shall specify the level of concessions or other
obligations that the Complaining Party proposes to suspend, and the relevant Chapter and
sector(s) which the concessions or other obligations are related to.
6. In considering what concessions or other obligations to suspend, the Complaining
Party shall apply the following principles:
(a) the Complaining Party should first seek to suspend concessions or other obligations in
the same sector or sectors as that affected by the measure; and
(b) the Complaining Party may suspend concessions or other obligations in other sectors
it if considers that it is not practicable or effective to suspend concessions or other
obligations in the same sector.
7. The level of suspending concessions or other obligations shall be equivalent to the
level of nullification and impairment.
8. Within….days from the date of receipt of a notification made under Paragraph 3, if the
Responding Party objects to the level of suspension proposed or considers that the
principles set forth in Paragraph 6 have not been followed, the Responding Party may
request the arbitral tribunal to re-convene to make findings on the matter. The arbitral
tribunal shall provide its assessment to the Parties to the dispute within….days of the date
it re-convenes. Where an arbitral tribunal is requested to re-convene pursuant to this
Paragraph, it shall re-convene within…..days of the date of the request, unless Article
11.12 (Establishment and Re-convening of Arbitral Tribunals) applies.
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9. The suspension of concessions or other obligations shall be temporary and shall only
be applied until such time as the obligation in Article 15.1 (Implementation) has been
complied with or a mutually satisfactory solution is reached.
10. Where the right to suspend concessions or other obligations has been exercised under
this Article, if the Responding Party considers that:
(a) the level of concessions or other obligations suspended by the Complaining Party is
not equivalent to the level of the nullification and impairment; or
(b) it has complied with the obligation in Article 15.1 (Implementation),
it may request the arbitral tribunal to re-convene to examine the matter.
11. Where the arbitral tribunal re-convenes pursuant to Paragraph 10(a), Paragraph 8
shall apply. Where the arbitral tribunal re-convenes pursuant to Paragraph 10(b), Article
16.3 to 16.5 (Compliance Review) shall apply.

Article 18
Expenses
1. Unless the Parties to the dispute otherwise agree, each Party to a dispute shall bear the
costs of its appointed arbitrator and its own expenses and legal costs.
2. Unless the Parties to the dispute otherwise agree, the costs of the chair of the arbitral
tribunal and other expenses associated with the conduct of its proceedings shall be borne
in equal parts by the Parties to the dispute.

Article 19
Contact Points
1. Each Party shall designate and notify the Tripartite Secretariat a contact point for this
Chapter and shall notify the other Parties of the details of this contact point within….days
of the entry into force of this Agreement. Each Party shall notify the other Parties of any
change to its contact point.
2. Any request, written submission or other document relating to any proceedings
pursuant to this Chapter shall be delivered to the relevant Party or Parties through their
designated contact points who shall provide confirmation of receipt of such documents in
writing.
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Article 20
Language
1. All proceedings pursuant to this Chapter shall be conducted in the English language.
2. Any document submitted for use in any proceedings pursuant to this Chapter shall be
in the English language. If any original document is not in the English language, a Party
submitting it for use in the proceedings shall provide an English language translation of
that document.

CHAPTER 10
FINAL PROVISIONS
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Article 1
Annexes and Appendices
The Annexes and Appendices to this Agreement shall constitute an integral part of this
Agreement.
Article 2
Relation to Other Agreements
1. Each Party reaffirms its rights and obligations under the WTO Agreement and other
agreements to which the Parties are party.
2. Nothing in this Agreement shall be construed to derogate from any right or obligation
of a Party under the WTO Agreement and other agreements to which the Parties are
party.
3. In the event of any inconsistency between this Agreement and any other agreement to
which two or more Parties are party, such Parties shall immediately consult with a view
to finding a mutually satisfactory solution.

Article 3
Amended or Successor International Agreements
If any international agreement, or a provision therein, referred to in this Agreement (or
incorporated into this Agreement) is amended, the Parties shall consult on whether it is
necessary to amend this Agreement, unless this Agreement provides otherwise.

Article 4
Disclosure of Information
Unless otherwise provided in this Agreement, nothing in this Agreement shall require any
Party to provide confidential information, the disclosure of which would impede law
enforcement, or otherwise be contrary to the public interest, or which would prejudice
legitimate commercial interests of particular enterprises, public or private.
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Article 5
Confidentiality
Unless otherwise provided in this Agreement, where a Party provides information to
another Party in accordance with this Agreement and designates the information as
confidential, the other Party shall maintain the confidentiality of the information. Such
information shall be used only for the purposes specified, and shall not be otherwise
disclosed without the specific permission of the Party providing the information, except
to the extent that the Party receiving the information is required under its domestic law to
provide the information to judicial proceedings.

Article 6
Amendments
This Agreement may be amended by agreement in writing by the Parties and such
amendments shall come into force on such date or dates as may be agreed among them.

Article 7
Entry into Force
1. Each Party shall notify each other Party in writing upon completion of its internal
requirements necessary for entry into force of this Agreement. This Agreement shall
enter into force on ……. for any Party that has made such notifications.
2. After the entry into force of this Agreement pursuant to Paragraph 1 or 2, this
Agreement shall enter into force for any Party 60 days after the date of its notification
referred to in Paragraph 1.

Article 8
Withdrawal and Termination
1. Any Party may withdraw from this Agreement by giving six months advance notice in
writing to the other Parties.
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2. This Agreement shall terminate if, pursuant to Paragraph 1 if either COMESA, or EAC
or SADC withdraws;

Article 9
Review
The Parties shall undertake a general review of this Agreement with a view to furthering
its objectives every five years unless otherwise agreed by the Parties.
SIGNED at ….. this … day of ….., in three copies in the English language.
For the Government of For the Government of
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ANNEX III
MODEL TRIPARTITE FTA PROTOCOL ON MOVEMENT OF NATURAL PERSONS
Article 1
Objectives
The objectives of this Protocol are to:
a. provide for the rights and obligations in relation to the movement of natural persons
between the parties to the Tripartite FTA (herein referred to as the Party or Parties), for
business purpose;
b. facilitate the movement of natural persons engaged in the conduct of trade and
investment between the Parties;
c. establish streamlined and transparent procedure for applications for immigration
formalities for the temporary entry of natural persons to whom this Protocol applies; and
d. protect the integrity of the Parties’ borders and protect the domestic labour force and
permanent employment in the territories of the Parties.

Article 2
Scope
1. This Protocol shall apply, as set out in each Party’s schedule of specific commitments, to
measures affecting the temporary entry of natural persons of a Party into the territory of
another Party. Such persons may include:
a. business visitors;
b. investors;
c. installers and service providers;
d. corporate executives;
e. intra-company transferees; or
f. professionals.

2. This Protocol shall not apply to measures affecting natural persons seeking access to the
employment market of another Party, nor shall it apply to measures regarding citizenship,
residence or employment on a permanent basis.

Article 3
Definitions
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For the purposes of this Protocol:
granting Party- means a Party who receives an application for temporary entry
from a natural person of another Party who is covered by Article 2.1;
immigration formality- means a visa, permit, pass or other document or
electronic authority granting a natural person of one Party the right to enter,
reside or work establish commercial presence in the territory of the granting
Party;
natural person of a Party-means a natural person of a Party as defined in
herein.
temporary entry-means entry by a natural person covered by this Protocol,
without the intent to establish permanent residence.

Article 4
Grant of Temporary Entry
1. Each Party shall, in accordance with that Party’s schedule of specific commitments, grant
temporary entry or extension of temporary stay in accordance with this Protocol to
natural persons of another Party provided those natural persons:
a. follow prescribed application procedures for the immigration formality
sought; and
b. meet all relevant eligibility requirements for entry to the granting Party.
2. Any fee imposed in respect of the processing of an immigration formality shall be
reasonable and in accordance with domestic law.
3. A Party may deny temporary entry or extension of temporary stay to natural persons of
another Party that do not comply with paragraph 1(a) and (b).

Article 5
Schedules of Commitments for the Entry and Temporary Stay of Natural Persons
Each Party shall set out a Schedule containing its commitments for the temporary entry and stay
in its territory of natural persons of another Party covered by Article 2.1. These Schedules shall
specify the conditions and limitations governing those commitments, including the length of
stay, for each category of natural persons included in each Party’s Schedule of commitments.
Article 6
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Processing of Application
1. where an application of an immigration formality is required by a Party, that Party shall
process promptly complete application for immigration formalities or extensions thereof
received from natural persons of another Party covered by Article 2.1.
2. Each Party shall, upon request and within a reasonable period after receiving a complete
application for an immigration formality from a natural person of another Party covered
by Article 2.1, notify the applicant of:
a. the receipt of the application;
b. the status of the application; and
c. the decision concerning the application including, if approved, the period of stay
and other conditions.

Article 7
Immigration Measures
1. Nothing in this Protocol shall prevent a Party from applying measures to regulate the
entry of natural persons of another Party into, or their temporary stay in, its territory,
including those measures necessary to protect the integrity of, and to ensure the orderly
movement of natural persons across its borders, provided that such measures are not
applied in such a manner as to nullify or impair the benefits accruing to another Party
under this Protocol or to unduly impair trade in goods or services or the conduct of
investment activities under the Trade Protocol.
2. The sole fact of requiring persons to meet eligibility requirements prior to entry to a
Party shall not be regarded as nullifying or impairing benefits accruing to another Party
under this Protocol, or of unduly impairing or delaying trade in goods or services or the
conduct of investment activities under the Trade Protocol.
Article 8
Transparency
Each Party shall:
a. publish or otherwise make publicly available explanatory material on all relevant
immigration formalities which pertain to or affect the operation of this Protocol;
b. no later than six months after the date of entry into force of the Trade Protocol
publish, such as on its immigration website, or otherwise make publicly available in
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its own territory and to persons in the territory of the other Parties, the requirements
for temporary entry under this Protocol, including explanatory material and relevant
forms and documents that will enable natural persons of other Parties to become
acquainted with those requirements; and
c. upon modifying or amending any immigration measure that affects the temporary
entry of natural persons, ensure that the information published or otherwise made
available pursuant to sub-paragraph (b) is updated as soon as possible but within 90
days.
Article 9
Consultation and Dispute Settlement
1. The Parties shall endeavor to settle any differences arising out of the implementation of this
Protocol through consultations.
2. A Party shall not have recourse to Consultation and Dispute Settlement regarding a refusal
to grant temporary entry under this Protocol unless:
a. the matter involves a pattern of practice on the part of the granting Party; and
b. the natural persons affected have exhausted all available domestic remedies
regarding the particular matters.
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